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CHAPTER  I  -  INTRODUCTION 


NOTE  BY  M.  S.  F.  WATSON:  This  article,  prepared  by  one  of  the  chief  architects 

of  the  Rules  of  Civil  Procedure ,  is  now  more  than  a  dozen  years  old.  It  remains,  nonetheless, 
perhaps  the  best  and  most  comprehensive  overview  of  the  Rules.  Readers  should,  however,  be 
aware  of  the  following  significant  changes  in  the  Courts  of  Justice  Act  and  the  Rules  of  Civil 
Procedure  that  post-date  the  article: 

1 .  Under  court  reform,  the  Supreme  Court  of  Ontario  and  the  District  Court  of  Ontario  no 
longer  exist,  but  rather  have  been  merged  into  one  single  superior  court,  called  the 
"Ontario  Court  of  Justice  (General  Division)". 

2.  As  a  result,  "local  judges  of  the  Supreme  Court"  no  longer  exist,  nor  do  "High  Court 
Judges". 

3.  Many  sections  of  the  Courts  of  Justice  Act  have  been  renumbered  as  a  result  of  the  1990 
Ontario  statute  revision. 

4.  Numerous  Practice  Directions  relating  to  motions,  appeals  and  other  subjects  have  been 
promulgated  over  the  years.  These  Practice  Directions  often  modify  substantially  the 
procedures  established  by  the  Rules  themselves,  and  are  usually  collected  in  commercially 
available  publications  of  the  Courts  of  Justice  Act  and  the  Rules  of  Civil  Procedure. 


AN  OVERVIEW  OF  THE  RULES  OF  CIVIL  PROCEDURE 
OF  ONTARIO 

John  W.  Morden* 


*  Tne  Honourable  Mr.  Justice  Morden  of  the  Court  of  Appeal  of  Ontario  and  Chairman  of  the  Special  Sub-Committee 
which  prepared  the  Rules  of  Civil  Procedure.  The  rules  represent  the  final  product  of  the  project  begun  by  the  Civil 
Procedure  Revision  Committee  chaired  by  the  late  Walter  Williston  which  submitted  its  report  in  1980. 

This  article  represents  the  joining  together  of  material  prepared  for  a  speech  to  the  Canadian  Bar  Association  (Ontario)  - 
Civil  Litigation  5ection  and  for  judicial  seminars  given  and  held  in  the  spring  of  1984. 
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INTRODUCTION 

No  Radical  Changes  in  Fundamental  Structure 

The  Rules  of  Civil  Procedure,1  which  are  expected  to  come  into  force  on  January  1,  1985, 2 
replace  a  set  of  rules  which,  with  amendments  and  additions,  have  governed  Ontario  civil 
procedure  in  the  Supreme  Court  and  the  county  and  district  courts  since  1913.  The  new  rules, 
in  their  fundamental  structure  and  features,  do  not  represent  a  radical  change  in  the  law  of  civil 
procedure  in  Ontario.  An  action  will  still  consist  of  the  following  stages  (with  overlapping 
between  some  of  them):  (1)  commencement,  (2)  pleadings,  (3)  discovery,  (4)  pre-trial,  and  (5) 
trial;  and  it  will  continue  to  have  as  occasional  elements  (a)  interlocutory  motions  (under  the 
scheme  of  definitions  a  ’’motion"  is  always  an  interlocutory  motion),  (b)  references,  (c) 
assessments  of  costs  (called  taxation  of  costs  under  the  former  procedure),  (d)  appeals,  and  (e) 
enforcement  of  judgment  processes.  Further,  the  application  (until  now  called  an  originating 
motion)  is  still  the  alternative  proceeding,  in  appropriate  cases,  to  an  action  to  be  followed  to 
obtain  a  final  judgment.  It,  too,  has  the  same  occasional  elements  which  I  have  listed  as 
pertaining  to  actions. 


What  are  the  Changes? 

I  answer  this  question,  briefly,  under  the  headings  of  policy  and  form. 

Policy 

The  general  interpretation  principle  in  the  new  rules  is  set  forth  in  rule  1.04(1)  as  follows: 

These  rules  shall  be  liberally  construed  to  secure  the  just,  most  expeditious  and  least  expensive  determination 
of  every  civil  proceeding  on  its  merits. 


This  rule  of  interpretation  also  neatly  captures  the  general  object  of  the  rules:  "the  just,  most 
expeditious  and  least  expensive  determination  of  every  civil  proceeding  on  its  merits".  I  do  not 
suggest  that  this  is  a  new  principle  of  civil  procedure.  Clearly,  it  is  not.  But  it  is,  for  the  first 
time,  expressly  stated  in  the  rules,  at  the  beginning,  and  the  advancement  of  its  policy  is 
reflected  in  changes  of  various  kinds  throughout  the  rules.  I  shall  describe  several  of  them  in 
the  course  of  these  comments.  I  might  mention  now  that  the  policy  probably  fmds  its  most 


0.  reg.  560/84.  These  rules  were  made  on  June  20,  1984  by  the  Rules  Committee  established  and  continued 
under  s.  89  of  the  Courts  of  Justice  Act,  1984  and  were  approved  on  June  27,  1984  by  the  Lieutenant  Governor 
in  Council.  Tne  enabling  provision  is  s.  90  of  the  Courts  of  Justice  Act,  1984.  With  some  minor  changes, 
mostly  of  a  clerical  nature,  they  are  the  rules  which  were  approved  on  February'  29,  1984  by  the  Rules 
Committee  established  under  the  Judicaiure  Act. 

This  will  depend  upon  the  enactment  and  coming  into  force  before  this  time  of  federal  legislation  relating  to 
the  newly  created  District  Court  of  Ontario.  (See  Bill  C-55  (Can.).  2nd  Sess.  32nd  Legislature,  32-33  Eliz. 
II,  1983-84,  which  received  first  reading  June  28,  1984  but  died  on  the  Order  Paper  when  Parliament  was 
dissolved.) 
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extensive  application  in  the  discovery  rules  (Rules  30  to  33)  and  in  the  offer  to  settle  rule 
(Rule  49)  and  involves,  at  many  places,  compromises  between,  on  the  one  hand,  providing 
effective  mechanisms  for  ascertaining  the  truth  and,  on  the  other,  not  making  litigation  too 
cumbersome  or  expensive. 

Form 

Organization.  Tne  rules  are  organized  in  a  manner  designed  to  facilitate  the  finding  of 
relevant  provisions.  To  this  end  the  major  units,  the  Rules  (I  stress  the  capital  R),  are  intended 
to  gather  together  all  of  the  law  on  a  general  subject  much  the  same  as  a  chapter  in  a  textbook 
(there  are  73  "chapters")  -  and  the  smaller  units,  rules  (I  stress  the  small  r),  subrules,  clauses, 
etc.  (for  the  list  of  units  in  the  rules  see  rule  1.01(2)),  are  intended  to  accomplish  the  same 
purpose  with  respect  to  smaller  subjects  which  are  subsumed  under  a  general  subject.  Since 
many  matters  will  arise  which  will  be  governed  by  more  than  one  provision  there  are  many 
instances  of  express  cross-referencing  in  the  rules.  The  inclusion  of  running  descriptive 
headings  over  various  units  or  groups  of  units  is  intended  to  assist  in  finding  relevant  provisions. 

With  respect  to  the  citation  of  provisions  note  that  rule  1.01(3)  provides  for  an  alternative 
method.  The  word  "rule"  may  be  used  before  a  unit  anywhere  in  the  list  from  a  rule  to  a 
paragraph.  As  may  be  noted,  I  follow  this  method  of  citation  in  these  comments. 

Related  to  the  presentation  of  the  law  in  an  organized  and  connected  manner  is  the  attempt 
to  express  it  as  completely  as  possible.  For  example,  several  matters  that  were  governed  by  "the 
practice” ,  such  as  the  giving  of  an  undertaking  respecting  damages  on  obtaining  an  interlocutory 
injunction  and  the  steps  to  be  followed  in  taking  out  an  order,  are  now  dealt  with  expressly. 
(See,  respectively,  rules  40.03  and  59.02  to  59.04.)  It  is  not,  of  course,  possible  or  desirable 
to  state  every  part  of  a  procedural  code  with  completeness  and  precision,  and  accordingly  there 
are  many  instances  where  discretion,  sometimes  quite  broad,  is  conferred  on  the  court.  There 
are,  also,  many  open- textured  words  and  expressions.  These  will  require  "the  law"  to  be  deter¬ 
mined  at  its  point  of  application  on  a  case-by-case  basis. 

Style.  The  general  approach  is  to  use  the  clearest  and  most  direct  words  and  expressions  in 
carrying  out  the  intended  policy.  One  example  of  this  approach  is  the  replacement  of  Latin 
terms,  such  as  ad  litem ,  lis  pendens ,  and  fieri  facias ,  with  plam  English.  This  feature  of  the 
rules  may  be  of  greater  benefit  to  the  neophyte  than  a  member  of  the  cognoscenti. 


Interpretation:  Relevance  of  Existing  Case  Law 
Principles  of  Interpretation 

There  is  nothing  surprising  in  saying  that  the  proper  way  to  interpret  the  new  rules  is  to 
begin  by  carefully  considering  the  text  that  is,  the  actual  words  of  the  relevant  provision  or 
provisions  and  then  to  give  the  provision  or  provisions  the  meaning  which  is  most  sensible 
having  regard  to  the  text  and  context.  The  most  important  pan  of  the  context  will  be  the 
purpose  of  the  provisions  and,  as  far  as  the  rules  generally  are  concerned,  this  is  clearly  statea 
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in  rule  1.04(1),  which  I  repeat:  "the  just,  most  expeditious  and  least  expensive  determination  of 
[the]  proceeding  on  its  merits". 

I  recognize  that  while  this  broad  formula  should  keep  the  interpreter  in  the  ball  park,  in 
many  situations  it  alone  will  not  solve  the  tough  problems  that  will  arise  in  some  cases.  One 
obvious  reason  for  this  is  that  the  formula,  as  I  have  indicated,  itself  carries  with  it  factors  that 
may  be  in  conflict,  e.g.,  justice  and  expedition,  and  that  some  kind  of  reasoned  balancing 
process  will  be  required.  For  anyone  who  thinks  that  absolute  truth  is  an  invariable  and  absolute 
requirement  of  justice,  may  I  also  mention  the  various  privileges  which  the  law  accords,  some 
of  them  in  the  rules,  to  withhold  relevant  information. 

Also,  there  are,  of  course,  more  narrow  and  specific  subsidiary  purposes  (that  is,  subsidiary 
to  the  broad  rule  1.04(1)  purposes)  of  particular  provisions  which  are  bound  to  be  more  helpful 
contextual  factors  to  weigh  in  the  balance  in  determining  the  meaning  of  these  provisions.  I  do 
not  suggest  that  in  every  case  these  will  leap  into  one’s  mind.  However,  common  sense  applied 
to  the  text  and  the  scheme  of  the  rules  is  a  step  in  the  right  direction. 

What  other  factors  or  materials  can  or  should  be  taken  into  account  as  part  of  context?  What 
about  the  changes  in  the  wording  of  a  provision  in  the  former  rules  which  is  carried  forward  to 
the  new  rules?  There  are  hundreds  of  such  provisions.  A  change  in  language  is  sometimes 
regarded  to  be  of  some  significance.  In  Bathurst  Paper  Ltd.  v.  Minister  of  Municipal  Affairs , 
[1972]  S.C.R.  471  at  pp.  477-8,  22  D.L.R.  (3d)  115  at  p.  119,  Laskin  J.  (as  he  then  was)  said: 
"Legislative  changes  may  reasonably  be  viewed  as  purposive,  unless  there  is  internal  or 
admissible  external  evidence  to  show  that  only  language  polishing  was  intended."  I  would 
suggest  that  while  each  case  has  to  turn  on  the  factors  which  are  peculiarly  relevant  to  it  and 
often  the  difficult  question  will  be  one  of  degree  of  change,  where  changes  in  language  are  a 
pervasive  part  of  a  new  and  comprehensive  piece  of  legislation  (contrasted  with,  for  example, 
a  change  in  one  provision  only),  in  many  instances  polishing  rather  than  substantive  change  may 
be  the  more  appropriate  conclusion  to  draw. 


Relevance  of  Existing  Case  Law 

How  useful  will  existing  civil  procedure  case  law  be?  The  simple  and  obvious  answer  is  that 
some  of  it  will  be  relevant  and  helpful  and  some  of  it  will  not.  As  I  have  stressed,  in 
interpreting  and  applying  any  legislation,  at  the  very  least,  you  start  with  a  careful  reading  of 
the  text  and  not  with  what  has  been  said  about  it  or  about  other  texts.  This  simple  injunction  is 
frequently  overlooked.  After  the  text  and  case  law  thought  to  be  relevant  have  been  considered 
the  good  sense  of  the  situation  really  should  indicate  whether  the  case  law  is  a  factor  which  is 
of  assistance  or  not.  Clear  instances  of  where  it  would  be  highly  relevant  to  the  new  rules  are 
with  respect  to  the  meaning  of  "debt  or  liquidated  demand  in  money"  in  rule  19.04(l)(a)  (see 
former  rule  33(1)  but  note  that  the  term  in  the  new  rule  is  not  tied  to  any  of  the  additional  terms 
contained  in  els.  (a)  to  (i)  of  rule  33(1))  and  the  meaning  of  "interlocutory  order"  in  Rule  62, 
and  in  s.15(1)(£>)  of  the  Courts  of  Justice  Act,  1984  (see  former  rule  499).  (The  Courts  of 
Justice  Act,  1984  which  will  be  referred  to  in  the  balance  of  these  comments  without  reference 
to  "1984",  is  a  revision  and  consolidation  of  various  court  Acts,  such  as  the  Judicature  Act  and 
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(The  proper  application  of  "interlocutory  order”  has  proven  in  some  situations,  to  be 
intractable.  To  those  who  say  that  the  interlocutory  order  should  be  "abolished"  I  would  ask  if 
they  advocate  that  every  kind  of  court  order  should  be  appealable  as  of  right  in  the  same  manner 
as  what  is  clearly  a  final  judgment.  If  this  is  not  the  right  solution,  and  I  do  not  think  it  is 
seriously  contended  that  it  is,  what  should  be  done?  In  the  United  Kingdom  it  may  be  noted  that 
the  Rules  Committee  has  the  power  to  designate  that  certain  orders  are  to  be  treated  "for  any 
prescribed  purpose  connected  with  appeals  to  the  Court  of  Appeal"  as  final  or  interlocutory: 
Supreme  Court  Act,  1981  (U.K.),  c.  54,  s.  60.  This  solution,  which  is  probably  only  a  partial 
one,  has  not  been  adopted  in  Ontario.) 

Also,  there  are  situations  where  case  law,  because  of  its  practicality,  helpfulness  and  the 
absence  of  any  competing  rule,  will  fill  in  "gaps"  in  the  rules,  even  after  the  analogy  rule  (rule 
1.04(2))  is  considered.  For  example,  I  would  not  think  that  the  power  of  a  trial  judge, 
recognized  in  the  case  law  (see  Judd  v.  Frost ,  [1957]  O.W.N.  539  (C.A.))  in  an  appropriate 
case,  to  ask  a  jury  to  reconsider  its  findings  is  excluded  by  rule  52.08  any  more  than  it  was  by 
former  rule  511.  Further,  the  various  principles  and  factors  which  the  case  law  has  developed 
on  the  setting  aside  of  default  judgments  should  be  relevant  to  motions  to  set  aside  under  the  new 
rules  (see  rule  19.09  and  others)  since  these  rules,  wisely  I  think,  do  not  attempt  to  legislate  on 
this  issue,  an  issue  which  presents  itself  in  so  many  different  forms. 


Are  the  Rules  Cast  in  Stone? 

I  respectfully  suggest  that  the  answer  is  "No".  Obviously,  the  rule-makers  are  neither 
omniscient  nor  faultless  in  their  drafting  skill.  Errors  and  shortcomings  which  require 
correction,  no  matter  how  they  come  to  light,  should  be  corrected  and  a  continuing  effort  should 
be  made  to  keep  the  rules  responsive  to  the  demands  of  justice. 


Impact  of  the  New  Rules  on  the  Work  of  the  Bench  and  Bar 

There  can  be  no  doubt  that,  from  their  newness  alone,  the  new  rules  will  cast  a  heavy  burden 
on  everyone  involved  in  the  civil  litigation  process.  This  is  because  of  the  slow-down  they  will 
impose  in  "the  performance  of  tasks  which  under  the  old  rules  were  performed  quickly  and 
effectively  on  the  basis  of  habit  and  easily  available  precedent.  In  the  early  days  and  years  of 
the  new  rules  the  traveller,  by  contrast,  will  be  required  to  move  with  the  route  map  open  before 
him  or  her  at  all  times.  This  will  prove  irksome  but  it  will  be  the  only  way  to  stay  on  the  right 
road  and  to  acquire  familiarity  with  the  new  procedures,  including,  I  would  stress,  the  forms. 

In  line  with  the  foregoing,  I  venture  to  say  that  more  difficulty  in  the  early  period  of  the  new 
rules  will  be  caused  by  a  non- reading  of  the  rules  and  forms,  at  a  time  when  they  should  be 
read,  than  with  problems  of  interpretation  -  even  though  there  will  be  many  of  these.  I  do  not 
suggest  that  this  is  a  phenomenon  that  is  or  will  be  peculiar  to  these  rules.  An  eminent  authority 
on  statutory  interpretation  has  said  that  "...  the  Achilles  heel  of  statutory  interpretation  has  been 
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the  lawyers  and  judge’s  widespread  reluctance  even  to  read  a  statute,  let  alone  carefully  exegete 
it.  "3  My  point  is  that  there  will  be  substantial  scope  for  guessing  wrong  with  completely  new 
legislation  which  is  not  read  carefully  at  the  times  when  it  has  bearing  on  a  step  to  be  taken  or 
a  document  to  be  drawn. 


Importance  of  Procedural  Law 

If  I  may  indulge  in  a  generality,  it  seems  to  me  that  there  is  a  fairly  widespread  attitude 
among  those  involved  in  the  legal  process  that  relegates  procedure  to  a  position  vastly  inferior 
to  that  of  substantive  law  and  regards  procedural  rules  somewhat  as  a  nuisance.  This  is 
unfortunate  forlwo  reasons. 

First,  without  fair  and  effective  procedural  law  there  cannot  be  substantive  justice.  Professor 
Harold  Potter  did  not  put  the  matter  too  highly  when  he  said:  ’’The  fight  for  human  justice  must 
be  on  a  procedural  plane,  since  procedure  may  determine  how  far  the  truth  can  come  out."  (The 
Quest  of  Justice  (1951),  p.  28). 

Secondly,  in  the  field  of  civil  litigation  there  is  no  other  law  which  will  receive  as  much 
daily  interpretation  and  application  as  the  rules.  The  facts  in  any  dispute  in  the  litigation  process 
are  bound  to  differ  from  those  in  all  other  cases.  The  applicable  substantive  law  from  case  to 
case  will  vary'  accordingly.  However,  there  can  be  no  variation  in  the  basic  procedural  law 
which  is  applicable  to  every  civil  case.  All  civil  cases  must  pass  through  the  same  procedural 
mould,  after  giving  effect,  of  course,  to  the  kind  of  proceeding  in  question  and  to  the  differences 
between  cases  which  will  make  certain  parts  of  the  rules  relevant  to  some  cases  and  not  to 
others.  Generally,  all  actions  are  treated  the  same  and  all  applications  are  treated  the  same. 
Accordingly,  it  makes  sense  for  those  regularly  involved  in  litigation  to  recognize  the  importance 
of  procedural  law  and  to  achieve  a  practical  mastery  of  it.  The  nuisance  is  caused  when  we  fail 
to  do  this. 


Comments  that  Follow 

In  the  balance  of  these  comments  I  shall  discuss  or,  at  least,  touch  on:  (1)  the  application  of 
the  rules;  (2)  the  final  disposition  of  a  proceeding  without  a  trial,  which  will  include  treatment 
of  an  application;  and  (3)  the  five  stages  of  an  action  and  the  five  occasional  elements  of  a 
proceeding  which  I  mentioned  at  the  outset  of  these  comments.  This  approach,  while  it  reflects 
a  coherent  plan,'  does  not  by  any  means  result  in  complete  coverage  of  the  rules.  Further,  I 
make  no  attempt  to  be  comprehensive  or  to  state  the  whole  of  the  law  on  the  subjects  which  are 


Dickerson,  Tne  Imerpretarion  and  Application  of  Stanaes  (1975),  p.  219.  This  brings  to  mind  the  following 
admonition  attributed  to  Sir  Edward  Coke:  "If  I  am  asked  a  question  of  common  law,  I  should  be  ashamed  if 
I  could  not  immediately  answer  it;  if  I  am  asked  a  question  of  stanue  law,  I  should  be  ashamed  tc  answer  it 
without  referring  to  the  Statute  Book."  See  Horack,  "The  Common  Law  of  Legislation",  23  Iowa  L.  Rev.  41 
(1937).  For  judicial  authority  to  the  contrary  there  is  the  statement  of  Sir  Matthew  Baillie  Begbie.  Chief 
Justice  of  British  Columbia  in  the  days  of  the  Cariboo  Gold  Rush:  "The  statute  books  are  exceedingly  muddled. 
I  seldom  look  into  them."  See  Lundell.  "The  Presidential  Address",  7  Can.  Bar  J.  359  (1964),  at  pp.  364-5. 


Crvn  Procedure  II  -  Michael  S.  F.  Watson 


Chapter  I  -  Overview  of  Rules  of  Civil  Procedure 


covered.  In  some  cases  I  will  not  mention  exceptions  to  or  qualifications  of  some  of  the  rules 
mentioned  if  they  are  not  particularly  significant  to  the  point  being  made.  The  emphasis  in  the 
treatment  will  be  on  the  innovative  features  of  the  new  rules. 


APPLICATION  OF  THE  RULES 
General 


Rule  1.02(1)  provides: 

These  rules  apply  to  all  civil  proceedings, 

(a)  in  the  Supreme  Court  of  Ontario  and  the  District  Court  of  Ontario;  and 

(b)  in  the  surrogate  courts  of  Ontario,  as  provided  in  the  Surrogate  Courts  Act ,  except  where  a  statute 
provides  for  some  other  procedure. 


The  following  aspects  of  this  provision  may  be  noted: 

(1)  The  rules,  generally,  are  equally  applicable  to  proceedings  in  the  Supreme  Court  and 
the  District  Court.  The  former  rules  were  made  for  the  Supreme  Court  of  Ontario  and  by  virtue 
of  rule  770  were  made  applicable  to  "actions  in  the  county  court".  The  quoted  words  were 
interpreted  to  deprive  the  county  courts  of  jurisdiction  to  hear  certain  kinds  of  originating 
motions.  See  Bendjy  v.  Munton ,  [1932]  O.R.  123,  [1932]  1  D.L.R.  534  and  Re  Gallant  and 
Veltrusy  Enterprises  Ltd.  (1981),  32  O.R.  (2d)  716,  23  D.L.R.  (3d)  391  (C.A.). 

(2)  In  saying  "generally"  in  the  preceding  paragraph  I  intended  to  indicate  the  obvious 
position  that  some  rules,  by  their  terms,  may  be  applicable  to  one  court  alone  or  another.  For 
example,  all  of  the  applications  which  are  authorized  by  the  rules  must  be  brought  in  the 
Supreme  Court. 

(3)  Respecting  the  surrogate  courts  limitation,  see  s.  7  of  the  Surrogate  Courts  Act  which 
makes  the  practice  and  procedure  of  the  Supreme  Court  applicable  to  the  surrogate  courts 
"except  as  herein  otherwise  provided  and  subject  to  the  surrogate  court  rules  in  contentious 
matters". 


Transitional  Provisions 


Rule  1.02(2)  provides: 

These  rules  apply  to  a  proceeding,  whenever  commenced,  unless  the  court  makes  an  order  under  subsection 
13)  of  the  Courts  of  Justice  Act,  1984. 

Section  156(3)  of  the  Courts  of  Justice  Act  reads: 

Where  a  proceeding  is  commenced  before  this  Act  comes  into  force,  on  motion,  the  court  in  which  the 
proceeding  was  commenced  may  order  subject  to  such  terms  as  are  considered  just  and  subject  to  variation  by  further 
order,  that  the  orcceeding  or  a  step  in  the  proceeding  be  conducted  under  the  Acts  and  rules  of  court  that  governed 
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the  matter  immediately  before  this  Act  comes  into  force  or  m2y  make  any  other  order  that  is  considered  just. 


The  general  rule  is  clear.  The  rules  are  to  apply  not  only  to  proceedings  commenced  after 
they  come  into  force  but  also  to  existing  proceedings.  Their  application  to  existing  proceedings 
in  some  cases  could  result  in  certain  practical  difficulties  of  various  kinds.  Such  situations  are 
to  with  by  orders  made  under  s.  156(3). 

Note  also  the  permanent  exception  in  rule  1.02(4)  which  contains  a  special  rule  with  respect 
to  the  tariffs  applicable  to  the  assessment  (formerly  called  taxation)  of  costs.  Briefly,  services 
rendered  before  the  new  rules  come  into  force  are  to  be  assessed  in  accordance  with  the  tariffs 
in  force  immediately  before  the  rules  come  into  force  and  services  rendered  after  they  come  into 
force  will  be  assessed  in  accordance  with  the  tariffs  to  the  new  rules.  Another  permanent 
exception  to  the  general  rule  can  be  found  in  rule  1.02(3).  The  new  status  hearing  procedure 
provided  for  in  rule  48.14  applies  only  to  actions  in  which  a  statement  of  defence  is  filed  after 
the  rules  come  into  force. 

Note  also  exceptions  in  the  realm  of  statute  law  respecting  prejudgment  interest  and  post¬ 
judgment  interest  provided  for,  respectively,  in  ss.  138(4)  and  139(6)  of  the  Courts  of  Justice 
Act  which  continue  the  applicability  of  the  relevant  Judicature  Act  provisions. 

I  shall  mention  the  transition  treatment  of  appeals  when  I  deal  with  this  subject  later  in  these 
comments. 


The  Two  Kinds  of  Civil  Proceeding 

In  rule  1.03  22  "proceeding"  is  defmed  to  mean,  exclusively,  an  "action"  or  an 
"application".  Rule  14.02  provides  that  "[ejvery  proceeding  in  a  court  shall  be  by  action,  except 
where  a  statute  or  these  rules  provide  otherwise".  It  is  not  necessary  now  to  quote  and  discuss 
the  definition  of  "action"  in  rule  1.03  1.  It  is  sufficient  to  say  that  it  is  the  kind  of  proceeding 
now  generally  known  as  an  action  -  that  is,  it  is  a  proceeding  that  is  processed  through  various 
stages  to  a  trial  at  which  witnesses  give  evidence.  An  application,  defmed  in  rule  1.03  5,  is  the 
same  as  what  has  been  known  as  an  originating  motion  or  originating  application.  It  culminates 
in  a  hearing  before  a  judge  in  which  the  facts  are  almost  always  put  before  the  court  in  the  form 
of  affidavits.  It  is,  usually,  vastly  more  expeditious  than  an  action. 

Actions  and  applications,  if  they  go  the  full  route,  each  result  in  a  judgment  which  finally 
disposes  of  the  whole  litigation.  (See  the  definition  of  "judgment"  in  rule  1.03  15  which 
includes  "...  finally  disposes  of  an  application  or  action  on  its  merits  ...".) 

It  is  well  at  this  point  to  refer  to  the  step  in  a  proceeding  or  an  intended  proceeding  which 
is  called  a  motion".  It  is  defmed  in  rule  1.03  17 and  will  be  discussed  at  greater  length  in  these 
comments.  I  note  now  that  in  the  new  scheme  a  motion  is  different  from  an  application.  While 
a  motion  can,  in  some  cases,  result  in  a  judgment  (see,  e.g..  Rule  20  (summary'  judgment).  Rule 
21  (determination  of  an  issue  before  trial).  Rule  22  (special  case)  and  Rule  24  (dismissal  of 
action  for  delay))  it  is  a  step  in  or  before  a  proceeding  and  usually  results  in  an  interlocutory 
order.  It  is  what  we  now  call  an  interlocutory  motion. 
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In  view  of  the  general  interchangeability  of  "application"  and  "motion"  in  the  former  rules 
(and,  it  may  be  noted,  in  federal  legislation  and,  at  least  one  other  piece  of  Ontario  legislation, 
the  Provincial  Offences  Act  and  the  regulations  made  under  it)  it  is  important  to  fix  in  one’s 
mind  the  fundamental  difference  between  them  in  the  new  rules. 

Returning  to  rule  14.02  it  can  be  seen  that  unless  a  statute  or  the  rules  provide  otherwise 
every  proceeding  shall  be  by  action.  It  follows  from  this  that  relief  cannot  be  obtained  in  the 
other  kind  of  proceeding  defined  in  the  rules,  an  application,  unless  provision  is  made  for  such 
an  application  in  a  statute  or  a  rule.  I  believe  that  was  the  case  under  the  former  law,  albeit  not 
stated  so  expressly  or  succinctly.  In  fact,  as  is  well  known,  a  wide -range. of  applications  are 
provided  for  in  Ontario  statutes  and  many  final  adjudications  of  disputes  are  made  in  such 
proceedings.  I  shall  deal  with  applications  at  greater  length  in  the  next  part  of  these  comments. 


FINAL  DISPOSITION  WITHOUT  A  TRIAL 
Applications 


The  Right  to  Make  an  Application 

Following  on  from  rule  14.02,  which  requires  statutory  or  rule  authority  to  enable  an 
application  to  be  made,  the  next  relevant  provision  is  rule  14.05.  Rule  14.05(2)  provides: 

Where  a  statute  authorizes  the  commencement  of  a  proceeding  by  an  application  to  the  Supreme  Court  or 
District  Court  or  a  judge  thereof,  the  proceeding  may  be  brought  by  application. 

This  statement  of  the  obvious  is  included  for  the  completeness  of  the  rules  presentation  of  the 
law  on  this  subject. 

Rule  authority  for  applications  is  dealt  with  in  rule  14.05(3)  as  follows: 

A  proceeding  may  be  brought  in  the  Supreme  Court  by  application  where  these  rules  authorize  the 
commencement  of  a  proceeding  by  application  or  where  the  relief  claimed  is. 

(a)  the  opinion  advice  or  direction  of  the  court  on  a  question  affecting  the  rights  of  a  person  in  respect 
of  the  administration  of  the  estate  of  a  deceased  person  or  the  execution  of  a  trust; 

(b)  an  order  directing  executors,  administrators  or  trustees  to  do  or  abstain  from  doing  any  particular  act 
in  respect  of  an  estate  or  trust  for  which  they  are  responsible; 

(c)  the  removal  or  replacement  of  one  or  more  executors,  administrators  or  trustees,  or  the  fixing  of  their 
compensation; 

(d)  the  determination  of  rights  that  depend  on  the  interpretation  of  a  deed,  will,  contract  or  other 
instrument,  or  on  the  interpretation  of  a  statute,  order  in  council,  regulation  or  municipal  by-law  or 
resolution; 

(e)  the  declaration  of  an  interest  in  or  charge  on  land,  including  the  nature  and  extent  of  the  interest  or 
charge  or  the  boundaries  of  the  land,  or  the  settling  of  the  priority  of  interests  or  charges; 
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(f)  the  approval  of  an  arrangement  or  compromise  or  the  approval  of  a  purchase,  sale,  mongage,  lease 
or  variation  of  trust; 

(g)  an  injunction,  mandatory  order  or  declaration  or  the  appointment  of  a  receiver  or  other  consequential 
relief  when  ancillary  to  relief  claimed  in  a  proceeding  properly  commenced  by  a  notice  of  application; 
or 

(h)  in  respect  of  any  matter  where  it  is  unlikely  that  there  will  be  any  material  facts  in  dispute. 

Note  that  three  kinds  of  application  are  referred  to  in  this  provision: 


(1)  "where  these  rules  authorize  the  commencement  of  a  proceeding  by  application" . 
Examples  of  these  are: 


7.08(3) 


43.01(1) 

43.05(8) 

60.13(4) 

65.01(1) 

67.01 

70.28(1) 

73.05(1) 


for  the  approval  of  a  settlement  involving  parties  under  disability  where  the 
settlement  is  reached  before  a  proceeding  is  commenced  in  respect  of  the 
claim; 

for  an  interpleader  order; 

sheriff  s  application  for  an  interpleader  order; 

sheriffs  application  for  an  interpleader  order  (referring  to  rule  43.05); 

for  the  administration  of  an  estate,  etc.; 

for  the  approval  of  the  sale,  etc.  of  a  minor’s  property; 

for  variation  of  final  order  for  corollary  relief;  and 

for  a  stop  order. 


(2)  "where  the  relief  claimed  is"  (els.  (a)  to  (g)  above,  follow). 

Note  the  overlap  between  cl.  (a)  (the  opinion  of  the  court  in  respect  of  the  administration 
of  an  estate)  and  s.  60  of  the  Trustee  Act.  Note  further  that  cl.  (e)  (the  declaration  of  an 
interest  in  land)  at  least  in  pan.  is  concerned  with  what  was  covered  by  the  Quieting 
Titles  Act.  See  the  explanatory  note  to  s.  208  of  the  Courts  of  Justice  Act,  1984  (in  Bill 
100)  which  repeals  the  Quieting  Titles  Act. 

(3)  "in  respect  of  any  matter  where  it  is  unlikely  that  there  will  be  any  material  facts  in 
dispute”  (cl.  (h)). 

Reasonable  use  of  this  clause  would  have  the  effect  of  reducing  the  number  of  disputes 
which— have  to  be  resolved  in  actions.  Its  former  counterpan,  which  is  worded 
differently,  was  rule  612(l)(b).  Note  panicularly  the  potential  scope  of  rule  14.05(3)(h) 
flowing  from  "any  matter"  (emphasis  added).  If  on  an  application  it  transpires  that  there 
are  material  facts  in  dispute,  reson  must  be  had  to  rule  38. 1  l(l)(b)  which  provides  that 
on  the  hearing  of  an  application  the  presiding  judge  may  "order  that  the  whole 
application  or  any  issue  proceed  to  trial  ...".  Note  that  no  conditions  for  the  application 
of  rule  38. 1  l(l)(b)  are  stated  in  it. 


I  have  already  noted  that  there  are  no  rule-created  applications  which  may  be  heard  in  the 
District  Coun.  They  are  all  Supreme  Court  proceedings. 
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Jurisdiction  to  Hear  an  Application 

In  the  District  Court  an  application  is  heard  by  a  judge.  This  is  axiomatic  and  no  special 
provision  is  necessary  to  state  it. 

In  the  Supreme  Court  the  jurisdiction  of  High  Court  judges  and  of  local  judges  to  hear 
applications  is  the  same  except  that  a  local  judge  cannot  hear  an  application  for  judicial  review 
or  for  a  prerogative  remedy  or  one  which  has  been  removed  from  the  District  Court  in 
accordance  with  a  statute  (rule  38.02).  Further,  even  though  a  local  judge  has  jurisdiction  to 
hear  an  application  which  is  made  to  him  or  her,  the  respondent;  by  following  a  defined 
procedure,  has  the  right  to  have  an  application  which  is  made  to  a  local  judge  transferred  to  a 
High  Court  judge  (rules  38.03(2)  and  (3)). 

The  jurisdiction  of  local  judges  over  applications  (formerly  called  originating  motions)  is, 
as  the  foregoing  indicates,  substantially  expanded  and  this  expansion  will  likely  result  in  a  large 
increase  in  the  number  of  applications  heard  outside  Toronto. 


Procedure  on  Applications 

The  detailed  requirements  respecting  the  commencement  and  progress  of  an  application  may 
be  found  in  rules  14.01(1),  14.05,  14.06  and  14.07,  Rules  38  and  39,  and  Rule  68  (which  is 
concerned  with  a  species  of  application,  an  application  for  judicial  review).  I  will  refer  to  some 
features  of  the  procedure. 

Issuing.  An  application  is  commenced  by  the  issuing  of  the  notice  of  application  by  the 
registrar  of  the  court  in  which  the  proceeding  is  to  be  commenced  (rule  14.01(1)).  Issuing 
means  substantially  the  same  as  it  did  for  a  writ  of  summons  in  the  former  procedure  -  the 
registrar’s  act  of  dating,  signing  and  sealing  the  notice  of  application  and  assigning  to  it  a  court 
file  number  (rules  14.07(1)  and  38.06).  Under  the  former  procedure  there  was  no  requirement 
for  the  issuing  of  an  originating  notice  of  motion  and  there  was  some  debate  on  when  it  was 
actually  commenced. 

Place  of  Hearing.  There  is  no  general  rule  bearing  on  where  an  application  must  be  heard 
(see  rule  38.04(1)).  (Contrast  the  situation  with  respect  to  motions  (rule  37.03(2).)  However, 
in  the  Supreme  Court  in  an  application  to  be  heard  by  a  High  Court  judge,  where  a  hearing  date 
must  be  obtained  from  the  registrar  in  the  county  where  the  application  is  to  be  heard  before  the 
notice  of  application  is  issued  (rule  38.04(2)),  as  a  practical  matter  applications  will  be  heard 
only  in  those  places  where  "a  High  Court  judge  is  sitting  for  the  hearing  of  applications"  (rule 
38.04(3)).  These  are  the  only  places  where  a  hearing  date  will  be  obtained  and  will  usually,  but 
not  always,  be  in  Toronto,  Ottawa  or  London,  the  present  "motion  centres".  See,  also,  what 
amounts  to  the  specific  exception  provided  for  in  rule  71.05  respecting  the  place  of  hearing 
required  in  proceedings  under  the  Children 's  Law  Reform  Act  and  the  Family  Law  Reform  Act. 
These  proceedings  may  be  by  application. 

Date  of  Hearing.  As  indicated,  with  respect  to  an  application  to  be  heard  by  a  High  Court 
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judge,  the  date  of  hearing  must  be  obtained  from  the  registrar  before  the  notice  of  application 
is  issued  (rule  38.04(2))  -  unless  the  application  "is  urgent  and  a  satisfactory  date  cannot  be 
obtained  from  the  registrar",  in  which  case  "the  application  may  be  brought  on  for  hearing  on 
any  day  that  a  High  Court  Judge  is  sitting  for  the  hearing  of  applications  in  the  county  where 
the  applicant  proposes  the  application  be  heard"  (rule  38.04(3)). 

Appearance.  The  respondent  to  an  application  is  required  to  deliver  a  notice  of  appearance 
which  says  simply  -  "The  respondent  intends  to  respond  to  this  application"  (rule  38.08(1)  - 
Form  38C).  By  way  of  contrast,  note  that  an  appearance  is  no  longer  required  in  an  action. 
The  statement  of  defence  or  a  notice  of  intent  to  defend  (rule  18.02)  incidentally  fulfils  the 
purpose  of  an  appearance  in  an  action. 

Material  used  on  Application.  The  evidence  on  an  application  will  usually  be  in  the  form 
of  affidavits  and  transcripts  of  examinations  (with  respect  to  filing  requirements  see  rules  4.05(3) 
to  (6)  and  see  also,  generally,  Rule  39)  and  the  general  rule  is  that  records  and  factums  are  to 
be  delivered  (rule  38.10).  (Records  for  applications  shall  have  a  light  blue  back  sheet  (rule 
4.07(1)).  Oral  evidence  can  be  adduced  on  the  hearing  of  an  application  with  the  leave  of  the 
presiding  judge  (rule  39.03(3))  but  this  is  a  narrow  exception  to  the  general  rule.  (For  a  fuller 
treatment  of  the  evidence  which  may  be  used  see  "Material  to  be  used  on  Motions",  infra ,  at 
p.  300.) 

Judicial  Review’.  As  I  have  indicated,  an  application  for  judicial  review  is  a  species  of 
application  and  accordingly  it  is  governed  by  many  of  the  provisions  bearing  on  applications  (see 
rules  38.01(2)  and  68.02(1)).  (An  application  for  judicial  review  to  a  High  Court  judge  under 
s.  6(2)  of  the  Judicial  Review  Procedure  Act  is  governed  entirely  by  Rule  38.)  As  far  as 
jurisdiction  is  concerned,  as  I  have  indicated,  in  applications  for  judicial  review  only  the 
Divisional  Court  and  High  Court  judges  have  jurisdiction.  Local  judges  do  not  (rule  38.02). 
The  following  additional  features,  which  make  applications  for  judicial  review  to  the  Divisional 
Court  different  from  ordinary  applications,  may  be  noted: 

(1)  the  notice  of  application  "requests"  that  the  application  be  heard  at  a  place  where  a 
Divisional  Court  sitting  is  scheduled  (Form  68 A,  and  see  s.  16(4)  of  the  Courts  of 
Justice  Act  respecting  the  power  of  the  Chief  Justice  of  the  High  Court  to  direct  the 
times  and  places  of  the  Divisional  Court  sittings); 

(2)  all  filings  shall  be  made  in  the  office  of  the  Divisional  Court  in  Toronto,  even  if  the 
application  is  commenced  elsewhere  (see  rules  4.05(3)(b)  and  68.01(2)); 

(3)  the  respondent’s  factum  is  to  be  a  responsive  one  (rule  68.04(6)),  that  is,  it  is  to 
respond  specifically  to  the  factual  in  as  in  statements  and  legal  issues  in  the 
applicant’s  factum  as  in  the  case  of  a  respondent’s  factum  on  an  appeal  to  the  Court 
of  Appeal  or  Divisional  Court  (rule  61.11(3)); 

(4)  an  application  for  judicial  review  has  a  perfection  procedure  which  must  be  followed 
before  the  application  may  be  placed  on  a  list  for  hearing  (rule  68.05;  cf.,  respecting 
appeals,  rule  61.08);  and 
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(5)  an  application  for  judicial  review  has  a  dismissal  for  delay  procedure  (rule  68.06;  cf., 
respecting  appeals,  rule  61.12). 


Other  Kinds  of  Final  Dispositions  Without  a  Trial 

In  addition  to  applications  the  following  procedures,  where  applicable,  may  be  followed  to 
obtain  a  final  disposition  without  a  trial. 


Default  Judgment  (Rule  19) 

In  the  default  context,  there  are  the  steps  of  signing  final  judgment  (rule  19.04)  and  moving 
for  judgment  (rules  19.04(3)  and  19.06).  (The  third  kind  of  default  proceeding  involves  a  trial 
(rule  19.05).) 


Summary  Judgment  (Rule  20) 

Unlike  the  procedure  relating  to  motions  for  judgment  on  specially  endorsed  writs  under  the 
former  procedure  (rule  58)  this  procedure  is  not  confined  to  cases  where  a  particular  kind  of 
claim  is  asserted,  such  as  for  a  debt  or  liquidated  demand  (see  former  rule  33)  and  it  can  be 
resorted  to  by  a  plaintiff  or  a  defendant.  A  party  is  entitled  to  judgment  if  "the  court  is  satisfied 
that  there  is  no  genuine  issue  for  trial  with  respect  to  a  claim  or  defence"  (rule  20.04(2)).  Note 
that  where  "the  only  genuine  issue  is  a  question  of  law,  the  court  may  determine  the  issue  and 
grant  judgment  accordingly,  but  where  the  motion  is  made  to  a  master,  it  shall  be  adjourned  to 
be  heard  by  a  judge"  (rule  20.04(4)).  Note:  (1)  this  provision  respects  the  constitutional 
limitations  on  the  master’s  judicial  power;  and  (2)  the  judge  is  empowered  to  decide  a  genuine 
question  of  law  on  a  motion  for  summary  judgment  -  a  position  contrary  to  that  stated  in 
Amoldson  y  Serpa  v.  Confederation  Life  Ass'n  (1974),  3  O.R.  (2d)  721  at  p.  722,  46  D.L.R. 
(3d)  641  at  p.  642  (C.  A.). 


Determination  of  an  Issue  before  Trial  (Rule  21) 

This  applies  where  the  determination  of  the  question  "may  dispose  of  all  or  part  of  the 
action,  substantially  shorten  the  trial  or  result  in  a  substantial  saving  of  costs"  and  in  other 
circumstances  such  as  where  a  pleading  "discloses  no  reasonable  cause  of  action  or  defence". 

Opinion  of  the  Court  on  a  Special  Case  (Rule  22) 

This  applies  where  the  parties  concur  in  stating  a  question  of  law  in  the  form  of  a  special 
case  for  the  opinion  of  the  court  and  the  judge  before  whom  the  motion  is  made  "is  satisfied  that 
the  determination  of  the  question  may  dispose  of  all  or  part  of  the  proceeding,  substantially 
shorten  the  hearing  or  result  in  a  substantial  saving  of  costs". 
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Discontinuance  of  Action  and  Withdrawal  of  a  Defence  (Rule  23) 

Of  course  a  discontinuance,  while  it  clearly  terminates  the  action  which  is  discontinued,  does 
not  amount  to  a  final  judgment  (or  any  kind  of  judgment)  giving  rise  to  a  res  judicata  "unless 
the  order  giving  leave  to  discontinue  or  a  consent  filed  by  the  parties  provides  otherwise"  (rule 
23.04(1)).  Where  a  defendant  withdraws  the  whole  of  his  or  her  defence,  he  or  she  "shall  be 
deemed  to  have  been  noted  in  default"  (rule  23.06(2)).  When  this  happens  the  plaintiff, 
depending  on  the  nature  of  the  claim,  may  be  entitled  to  a  judgment  on  default. 


Dismissal  for  Delay  (Rule  24  and  rule  48.14) 

As  in  the  case  of  a  discontinuance  the  dismissal  of  an  action  for  delay  is  not  a  res  judicata 
"unless  the  order  dismissing  the  action  provides  otherwise"  (rule  24.05(1)). 


Motion  for  Judgment  (rule  37.13(2)(a))  - 

In  a  proper  case  a  motion  for  an  interlocutory  order  may  be  converted  into  a  motion  for 
judgment. 


Motion  for  Judgment  on  Admission  (rule  51.06) 

An  admission  made  in  an  affidavit,  on  examination  for  discovery  or  on  any  other 
examination  may  be  the  basis  of  a  motion  for  judgment  in  the  same  or  another  proceeding  and 
an  admission  made  in  a  pleading  or  in  response  to  a  request  to  admit  can  be  the  basis  of  a 
motion  for  judgment  in  the  same  proceeding. 


Advantages  of  Non-trial  Procedure 

Generally,  the  procedure  governing  an  action  which  goes  to  trial  is  not  as  expeditious  and 
inexpensive  as  that  governing  an  application  or  one  of  the  steps  or  motions  referred  to  in  the 
preceding  paragraphs.  The  routes  which  in  particular  should  be  canvassed  by  counsel  seeking 
a  final  remedy  before  that  of  an  action  which  is  to  be  processed  to  trial  are  those  afforded  by 
rule  14.05(3Xh)  (no  material  facts  in  dispute).  Rule  21  (determination  of  a  legal  issue)  and  Rule 
22  (concurring  in  the  statement  of  a  special  case).  Of  course,  if  one  of  the  matters  that  divides 
the  parties  is  a  dispute  over  material  facts  there  can,  in  the  absence  of  a  settlement,  be  no 
substitute  for  a  trial. 

A  word  of  caution  should  be  sounded  on  the  summary  judgment  procedure  (Rule  20).  There 
will  be  a  great  temptation  to  resort  to  it.  If  it  is  used  unreasonably  the  result  will  be  the  opposite 
of  that  intended  by  the  procedure  in  terms  of  time  and  expense  and,  accordingly,  severe  costs 
sanctions  are  provided.  Rule  20.06(1)  reads: 
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Where,  on  a  motion  for  summary  judgment,  the  moving  party  obtains  no  relief  the  court  shall  fix  the  opposite 
party’s  costs  of  the  motion  on  a  solicitor  and  client  basis  and  order  the  moving  party  to  pay  them  forthwith  unless 
the  court  is  satisfied  that  the  making  of  the  motion,  although  unsuccessful  was  nevertheless  reasonable. 


ACTIONS 

Commencement  Stage 


The  Initiating  Document 

The  writ  of  summons  as  the  initiating  document  in  an  action  is  abolished.  The  standard 
initiating  document  will  be  the  statement  of  claim  (rule  14.03(1)).  However,  by  virtue  of  mle 
14.03(2),  "[wjhere  there  is  insufficient  time  to  prepare  a  statement  of  claim,  an  action  other  than 
a  divorce  action  may  be  commenced  by  the  issuing  of  a  notice  of  action  (Form  14C)  that 
contains  a  short  statement  of  the  nature  of  the  claim."  This,  in  effect,  gives  a  plaintiff  30 
additional  days  (after  the  notice  of  action  is  issued)  within  which  to  prepare  and  file  his  or  her 
statement  of  claim  (rule  14.03(3)). 

It  should  also  be  noted  at  this  point  that  there  is  nothing  in  the  new  rules  preserving  any 
document  similar  to  the  specially  endorsed  writ  which  was  provided  for  in  former  mle  33. 
Aspects  of  what  was  covered  by  procedures  relating  to  a  specially  endorsed  writ  are  dealt  with 
in  the  new  rules  in  mle  19.04(1)  which  enables  a  default  judgment  to  be  signed  by  the  registrar 
in  respect  of  a  claim  for  a  debt  or  liquidated  demand  in  money,  the  recovery  of  possession  of 
land,  the  recovery  of  chattels,  or  foreclosure,  sale  or  redemption  of  a  mortgage  and  in  Rule  20, 
already  discussed  which  is  concerned  with  motions  for  summary  judgment.  A  significant 
number  of  motions  in  the  master’s  office  under  the  former  procedure  were  to  strike  out  special 
endorsements  and  this  change  will  eliminate  these  motions. 

Rule  14.10  provides  an  expeditious  procedure  to  have  an  action  dismissed  for  a  defendant 
who  pays  the  plaintiff  ’s  claim  in  full  within  the  time  for  delivery  of  a  defence  or  at  any  time 
before  being  noted  in  default. 


Facts  Occurring  After  Commencement  of  a  Proceeding 

Rule  14.01(4)  provides: 

A  party  may  rely  on  a  fact  that  occurs  after  the  commencement  of  a  proceeding,  even  though  the  fact. gives  rise 
to  a  new  claim  or  defence  and  if  necessary,  may  move  to  amend  an  originating  process  or  pleading  to  allege  the  fact. 

This  provision  is  intended  to  meet  the  rule  that  all  facts  necessary  to  support  a  cause  of  action 
must  have  occurred  before  the  date  of  commencement  of  the  proceeding.  See,  e.g.,  Stomelli 
v.  Dell  Construction  Co.  Ltd.,  [1966]  2  O.R.  413,  57  D.L.R.  (2d)  103  (H.C.J.),  affd  61  D.L.R. 
(2d)  96 n  (C.A.). 
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Service  of  Statement  of  Claim 

The  statement  of  claim  must  be  served  within  six  months  after  it  is  issued  or,  where  the 
action  has  been  commenced  by  a  notice  of  action,  it  must  be  served  together  with  the  notice  of 
action  within  six  months  after  the  notice  of  action  is  issued  (rule  14.08).  Contrast  this  with  the 
period  of  one  year  for  service  of  a  writ  of  summons  which  was,  in  effect,  allowed  by  former 
rule  8.  Failure  to  serve  the  statement  of  claim  on  all  the  defendants  within  the  prescribed  time 
is  a  ground  for  having  the  action  dismissed  for  delay  (rule  24.01(a)). 

One  further  small  point:  rule  14.08  only  requires  the  statement  of  claim  to  be  served ,  not 
delivered ,  i.e.,  served  and  filed  with  proof  of  sendee  (rule  1.03  9),  because  a  copy  has  to  be 
filed  when  the  document  is  issued  (rule  14.07(2)).  Proof  of  service  of  the  statement  of  claim 
is  relevant  in  default  proceedings  and  is  required  by  rule  19.01(1). 


Defendant’s  First  "Response” 


As  indicated  earlier,  the  requirement  that  a  defendant  enter  an  appearance  in  actions  is 
abolished  (but,  as  also  indicated,  not  so  in  applications).  The  first  document  which  the 
defendant  is  to  deliver  is  a  statement  of  defence  (or  a  notice  of  intent  to  defend:  rule  18.02) 
within  20  days  after  service  of  the  statement  of  claim  where  the  defendant  is  served  in  Ontario 
(rule  18.01(a))  and  within  longer  times  where  the  defendant  is  served  outside  Ontario  (rules 
18.01(b)  and  (c)). 

The  delivery  of  the  statement  of  defence  must  be  within  the  expressed  number  of  days  from 
service ,  not  delivery  (that  is,  sendee  and  filing  with  proof  of  service,  rule  1.03  9)  which  was 
the  requirement  of  the  former  rules  for  statements  of  defence  and  replies  (see  former  rules  44 
and  47).  It  has  already  been  noted  that,  technically,  a  statement  of  claim  is  not  "delivered"  (it 
is  only  served)  under  the  new  rules  but  most  other  pleadings  are  delivered  and  the  responses  to 
them  all  must  be  delivered  within  the  expressed  time  from  the  service  of  these  pleadings.  See 
rule  25.04(3)  for  replies,  rule  26.05(1)  for  responses  to  amended  pleadings,  and  the  relevant 
provisions  in  Rules  27  (counterclaims),  28  (crossclaims)  and  29  (third  party  claims)  relating  to 
the  time  for  delivery  of  pleadings.  (For  other  pleadings,  all  of  them  being  originating  processes, 
which  are  served  and  not  delivered  see  rules  27.04(2),  29.02(2)  and  70.10(2).) 

I  have  referred  to  a  notice  of  intent  to  defend.  The  delivery  of  this  document  within  the  time 
prescribed  for- a  statement  of  defence  entities  a  defendant  to  10  additional  days  within  which  to 
deliver  the  pleading  itself  (rule  18.02(2)). 
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Pleadings 


Basic  Rules 

The  chief  purpose  of  pleadings  is  to  define  the  issues  which  have  to  be  decided  as  precisely 
as  possible  for  the  benefit  of  the  parties  and  the  court.  While  there  is  nothing  radically  different 
in  the  new  pleading  rules  there  are  provisions  in  them  which  are  designed  to  be  more  effective 
than  the  former  rules  in  carrying  out  this  purpose. 

The  basic  pleading  rule,  which  was  first  made  in  1875  and  which- "lays  down"  the  guiding 
principles  of  the  present  system  of  pleading  ( Supreme  Court  Practice ,  1982  (U.K.),  p.  299),  is 
rule  25.06(1)  which  reads: 

Every  pleading  shall  contain  a  concise  statement  of  the  material  facts  on  which  the  party  relies  for  his  or  her 
claim  or  defence,  but  not  the  evidence  by  which  those  facts  are  to  be  proved. 

This  was  in  former  rule  143. 

With  respect  to  the  statement  of  claim  note  that  the  statement  of  the  relief  claimed  is  now 
to  be  set  forth  at  the  beginning  of  the  allegations  in  the  document  (see  Form  14A,  page  2  and 
rule  25.01(1)). 

With  respect  to  the  definition  of  the  issues  the  following  are  the  most  basic  provisions 
relating  to  how  a  party  is  to  plead  in  a  defence. 

25.07(1)  In  a  defence,  a  party  shall  admit  every  allegation  of  fact  in  the  opposite  party’s  pleading  that  the  party 
does  not  dispute. 

(2)  Subject  to  subrule  (6)  all  allegations  of  fact  that  are  not  denied  in  a  party’s  defence  shall  be  deemed  to  be 
admitted  unless  the  party  pleads  that  he  or  she  has  no  knowledge  in  respect  of  the  fact. 

(3)  Where  a  party  intends  to  prove  a  version  of  the  facts  different  from  that  pleaded  by  the  opposite  party,  a 
denial  of  the  version  so  pleaded  is  not  sufficient,  but  the  party  shall  plead  his  or  her  own  version  of  the  facts  in  the 
defence. 


It  will  be  noted  that  the  old  silence  rule  (rule  146)  has  been  replaced  by  rule  25.07(2).  The 
exception  provided  for  in  rule  25.07(2),  which  is  rule  25.07(6),  reads: 

In  an  action  for  damages,  the  amount  of  damages  shall  be  deemed  to  be  in  issue  unless  specifically  admitted. 

As  far  as  a  party’s  reply  is  concerned  the  following  is  an  abbreviated  statement  of  the 
requirements.  A  reply  is  not  to  be  delivered  except  (1)  where  a  party  intends  to  prove  a  version 
of  the  facts  different  from  that  pleaded  in  the  opposite  party’s  defence,  unless  it  has  been 
previously  pleaded  in  the  claim  or  (2)  where  a  party  intends  to  rely  in  response  to  a  defence  on 
any  matter  that  might,  if  not  specifically  pleaded,  take  the  opposite  party  by  surprise  or  raise  an 
issue  that  has  not  been  raised  in  a  previous  pleading  (rules  25.08(1)  to  (3)).  In  a  reply  a  party 
shall  admit  every  allegation  of  fact  in  the  opposite  party’s  defence  that  the  party  does  not  dispute 
(rule  25.09(1)).  If  a  reply  is  not  delivered  the  parry  shall  be  deemed  to  deny  the  allegations  of 
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fact  made  in  the  defence  (rale  25.08(4)). 

A  capsule  statement  of  the  effect  of  the  foregoing  is  as  follows: 

A.  In  a  defence,  each  allegation  in  the  opposite  party’s  pleading  must  be  addressed  in  one 
of  four  ways:  (1)  by  an  admission;  (2)  by  a  denial;  (3)  by  a  statement  of  no  knowledge;  or  (4) 
by  a  statement  of  the  party’s  own  version  of  the  facts.  Silence  with  respect  to  an  allegation  is 
a  deemed  admission. 

B.  In  a  reply,  if  the  case  is  one  in  which  either  of  rale  25.08(1)  or  (2)  is  applicable  and 
there  is  no-  reply,  while  as  a  simple  matter  of  pleading  there  may  be  a  deemed  denial  of 
allegations  in  the  defence,  the  party  who  should  have  delivered  a  reply  may  be  in  trouble  when 
it  comes  to  adducing  the  evidence  to  prove  any  of  the  facts  or  matters  referred  to  in  rule 
25.08(1)  or  (2)  on  which  he  or  she  intends  to  rely. 

It  is  the  intention  of  these  provisions  that  pleadings  be  drawn  with  more  precision  with 
respect  to  the  issues  than  in  the  past  for  the  mutual  benefit  of  the  parties  and  the  court.  _ 

Note  that  a  demand  for  particulars  is  now  recognized  as  a  condition  precedent  of  a  motion 
for  particulars  (rule  25.10). 


Crossclaim 

Since  this  is  a  new  kind  of  claim  some  mention  should  be  made  of  it.  While  it  is  provided 
for  in  the  pleading  part  of  the  rales  (Rule  28)  a  crossclaim  is  an  "action"  (rule  1.03  1  (iv))  albeit 
one  which  is  not  commenced  by  an  "originating  process"  (see  rules  1.03  20  and  14.01(2)).  It 
is  a  claim  by  a  defendant  against  a  co-defendant.  The  circumstances,  apart  from  the  requirement 
that  it  is  confined  to  claims  against  co-defendants,  in  which  the  crossclaim  may  be  asserted  are 
identical  to  those  for  third  party  claims,  which  I  shall  discuss  in  the  next  part  of  these  comments. 
Note  the  specific  procedural  implementation  of  one  part  of  the  Negligence  Act  by  rule  28.01(2) 
which  reads: 

A  defendant  who  claims  contribution  from  a  co-defendant  under  the  Negligence  Act  shall  do  so  by  way  of 
crossclaim. 


Third  Party  Claim 


The  only  new  features  of  this  kind  of  claim  which  is  also  an  "action"  and  is  one  commenced 
by  an  "originating  process",  that  I  will  mention,  are: 

(1)  the  statement  of  an  expanded  basis  for  asserting  a  third  party  claim  in  rule  29.01(b) 
which  provides  that  a  third  party  claim  may  be  asserted  against  a  person  who  "is  or 
may  be  liable  to  the  defendant  for  an  independent  claim  for  damages  or  other  relief 
arising  out  of..."  the  occurrence  etc.  involved  in  the  main  action.  For  a  recent 
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decision  against  the  assertion  of  an  independent  claim  for  damages  in  a  third  party 
claim  even  under  terms  wider  than  those  in  former  rule  167(1),  see  Dufour  v. 
Bellerose  et  al.  (1982),  142  D.L.R.  (3d)  320  (N.B.Q.B.),  affirmed  on  this  point  46 
N.B.R.  (2d)  388,  146  D.L.R.  (3d)  430  sub  nom.  Ringuetie  v.  Bellerose  et  al.  (C. 
A.); 

(2)  third  party  claims  are  now  confined  to  claims  against  "any  person  who  is  not  a  party 
to  the  action"  (rule  29.01)  (emphasis  added);  and 

(3)  the  third  party  rule  (Rule  29)  applies  to  enable  a  third -party  claim  to  be  made 
"notwithstanding  any  agreement  that  provides  that  no  action  may  be  brought  until 
after  judgment  against  the  defendant"  ( Courts  of  Justice  Act,  s.  126). 


Discovery 


General 

The  rules  contain  several  innovations  intended  to  widen  the  scope  of  discovery  and  to  make 
it  more  effective.  Useful  discovery,  of  course,  is  the  most  effective  procedural  device  for 
learning  the  case  one  has  to  meet  and,  as  a  result,  is  an  important  condition  of  increased  and 
reasonable  settlements  and  more  effective  and  fairer  trials. 

The  four  kinds  of  discovery  provided  for  in  the  rules  are  set  forth  in  the  definitions  of 
"discovery"  in  rule  1.03  11: 

11.  "discovery"  means  discovery  of  documents  [Rule  30],  examination  for  discovery  [Rule  31],  inspection  of 
property  [Rule  32],  and  medical  examination  of  a  party  [Rule  33]  as  provided  under  Rules  30  to  33; 

I  have  indicated  in  square  brackets  the  Rule  which  deals  with  each  kind  of  discovery. 

Rules  which  have  to  be  read  with  the  examination  for  discovery  rule  (Rule  31)  are  Rule  34 
"Procedure  on  Oral  Examinations"  and  Rule  35  "Procedure  on  Examination  for  Discovery  by 
Written  Questions".  Very  generally,  it  can  be  said  that  the  scheme  of  the  rules  involves  the 
provision  for  the  nature  and  scope  of  a  party’s  informational  (contrasted  with  documentary) 
discovery .rights  in  Rule  31  and  the  provision  for  the  procedure  to  implement  these  rights  in  Rule 
34  or  Rule  35,  depending  on  whether  the  discovery  is  oral  or  in  writing.  Rule  34,  as  its  title 
indicates,  covers  not  only  examinations  for  discovery  but  also  other  kinds  of  out-of-court 
examinations. 


Documentary  Discovery 

Scope.  The  general  rule  is  that  every'  document  "relating  to  any  matter  in  issue  in  an  action" 
must  be  disclosed  and,  if  requested,  produced  for  inspection  (roles  30.02(1)  and  (2)).  Five 
special  features  should  be  noted: 
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(1)  The  definition  of  "document"  to  include  "information  recorded  or  stored  by  means 
of  any  device"  (rule  30.01(l)(a))  is  intended  to  bring  computer  information  within  the  scope  of 
documentary  discovery. 

(2)  A  party  shall  disclose 

...  any  insurance  policy  under  which  an  insurer  may  be  liable, 

(a)  to  satisfy  all  or  part  of  a  judgment  in  the  action;  or 

(b)  to  indemnify'  or  reimburse  a  part}'  for  money  paid  in  satisfaction  of  all  or  part  of  the  judgment  [rule 
30.02(3)]. 

(3)  A  court  order  may  be  obtained  requiring  a  party  to  disclose  "all  relevant"  documents 
in  the  possession,  control  or  power  of  the  party’s  subsidiary  or  affiliated  corporation  or  of  a 
corporation  controlled  directly  or  indirectly  by  the  party"  (rule  30.02(4)). 

(4)  If,  after  a  party  has  made  disclosure  of  documents,  he  or  she  comes  into  possession 
of  relevant  documents  or  discovers  that  the  disclosure  is  inaccurate  or  incomplete  the  party  must 
serve,  a  supplementary  affidavit  of  documents  specifying  the  corrections  (rule  30.07). 

(5)  There  is  a  right  to  move  before  the  court  for  an  order  requiring  production  of  a 
document  from  a  non-party.  Before  making  an  order  the  court  must  be  satisfied  that 

(a)  the  document  is  relevant  to  a  material  issue  in  the  action;  and 

(b)  it  would  be  unfair  to  require  the  moving  party  to  proceed  to  trial  without  having  discovery  of  the  document 
[rule  30.10(1)]. 

Note  that  the  degree  of  relevancy  required  is  higher  than  that  relating  to  production  from  parties 
("every  document  relating  to  any  matter  in  issue  in  an  action")  and  that  there  is  a  roughly 
parallel  provision  in  Rule  31  relating  to  informational  discovery  from  non-parties  (rule  31.10). 

Procedure.  There  is  an  automatic  obligation  to  disclose  the  relevant  documents  in  an 
affidavit  of  documents  (until  now  called  an  affidavit  on  production)  within  10  days  after  the  close 
of  pleadings  (rule  30.03(1)).  In  other  words,  the  obligation  is  not  dependent,  as  it  was  in  the 
former  rules,  on  a  party’s  being  served  by  the  other  party  with  any  kind  of  a  notice  such  as  the 
notice  to  produce  required  by  rule  347  (Form  21).  This  is  an  important  change  in  the  law. 

Related  to_this  there  is  also  an  automatic  obligation  to  take  the  documents  disclosed  in  the 
affidavit  that  are  not  privileged  to  the  examination  for  discovery  and  trial  of  an  action  (rule 
30.04(4)).  Note  that  this  obligation  (with  respect  to  examinations)  is  repeated  and  expanded  on 
in  rule  34.10(2).  A  part}’  shall  also  take  to  any  examination,  including  an  examination  for 
discover}’,  all  documents  and  things  that  by  notice  of  examination  or  summons  he  or  she  is 
required  to  take  (rule  34. 10(2)(b)).  (Emphasis  added.)  The  taking  of  "things"  to  an  examination 
would  enable  useful  questions  to  be  put  to  a  party  with  respect  to,  for  example,  an  allegedly 
defective  product  which  is  the  basis  of  the  action. 
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Effect  at  Trial  of  Failure  to  Disclose.  Rule  30.08(1)  reads: 

Where  a  party  fails  to  disclose  a  document  in  an  affidavit  of  documents  or  a  supplementary  affidavit,  or  fails 
to  produce  a  document  for  inspection  in  compliance  with  these  rules  or  an  order  of  the  court, 

(a)  if  the  document  is  favourable  to  his  or  her  case,  the  party  may  not  use  the  document  at  the  trial,  except 
with  leave  of  the  trial  judge;  or 

(b)  if  the  document  is  not  favourable  to  his  or  her  case,  the  court  may  make  such  order  as  is  just. 

This  provision  cannot  be  read  alone.  Rule  53.08  is  relevant  not  only  to  its  implementation 
but  also  to  the  implementation  of  the  other  provisions  referred  to  in  rule  53.08.  It  reads: 

Where  evidence  is  admissible  only  with  leave  of  the  trial  judge  under, 

(a)  subrule  30.08(1)  (failure  to  disclose  document); 

(b)  rule  30.09  (failure  to  abandon  claim  of  privilege); 

(c)  rule  31.07  (refusal  to  disclose  information  on  discovery); 

(d)  subrule  31.09(3)  (failure  to  correct  answers  on  discovery);  or 

(e)  subrule  53.03(2)  (failure  to  serve  expen’s  report), 

leave  shall  be  granted  on  such  terms  as  are  just  and  with  an  adjournment  if  necessary,  unless  to  do  so  will  cause 
prejudice  to  the  opposite  party  or  will  cause  undue  delay  in  the  conduct  of  the  trial. 

Accordingly,  there  is  now  some  guidance  in  the  rules,  albeit  no  absolute  rule,  on  a  frequently 
recurring  and  irksome  trial  problem. 


Examination  for  Discovery 

Two  Kinds.  I  have  indicated  there  are  two  kinds  of  examination  for  discovery,  oral  and  by 
written  questions.  Oral  discovery  is  covered  by  Rules  31  and  34  and  written  discovery  by  Rules 
31  and  35.  Written  discovery,  which  is  a  new  form  of  discovery  in  this  jurisdiction,  takes  the 
form  of  the  examined  party  answering  written  questions  by  affidavit  (rules  35.01  and  35.02). 
All  that  I  shall  say  about  it  here  is  that  while  written  discovery  probably  will  be  resorted  to 
comparatively  rarely  there  are  cases  (likely  those  in  which  a  small  amount  of  easily  identified 
information  is  sought)  in  which,  because  of  its  relatively  expeditious  and  inexpensive 
characteristics,  it  would  probably  be  more  practical  than  oral  discovery. 

Scope.  The  general  scope  of  examination  for  discovery  is  the  same  as  that  for  documentary 
discovery.  It  relates  to  "any  matter  in  issue  in  the  action"  (rule  31.06(1)).  However,  note  the 
following  innovations  with  respect  to  this  kind  of  discovery: 

(1)  No  question  may  be  objected  to  on  the  ground  that. 
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(a)  the  information  sought  is  evidence; 

(b)  the  question  constitutes  cross-examination,  unless  the  question  is  directed  solely  to  the  credibility  of  the 
witness;  or 

(c)  the  question  constitutes  cross-examination  on  the  affidavit  of  documents  of  the  party  being  examined  [rule 
31.06(1)]. 

(2)  A  party  is  entitled  to  disclosure  of  the  names  and  addresses  of  persons  having 
knowledge  of  transactions  or  occurrences  in  issue  in  the  action,  unless  the  court  orders  otherwise 
(rule  31.06(2)).  The  identity  of  potential  witnesses  is,  therefore,  now  discoverable,  subject  to 
the  court  ordering  otherwise. 

(3)  A  party  is  entitled  to  disclosure  of  expert  evidence  under  certain  conditions  - 
generally,  only  where  it  might  be  used  against  the  party  at  the  trial  (rule  31.06(3)). 

(4)  A  party  is  entitled  to  disclosure  of  the  existence  and  contents  of  an  insurance  policy 
of  the  kind  to  which  I  have  already  referred  in  relation  to  documentary  discovery  (rule 

31.06(4)). 

There  is  also  a  clear  duty  imposed  on  a  party  to  correct  information  which  was  given  on 
examination  for  discovery  where  a  party  discovers  that  an  "answer  to  a  question  on  the 
examination  (a)  was  incorrect  or  incomplete  when  made;  or  (b)  is  no  longer  correct  and 
complete"  (rule  31.09(1)). 

A  significant  innovation,  which  is  parallel  to  the  one  I  discussed  respecting  documentary 
discovery,  relates  to  the  examination  for  discovery  of  a  non-party  with  the  leave  of  the  court. 
Beginning  with  the  basic  requirement  that  there  must  be  reason  to  believe  that  the  non-party  "has 
information  relevant  to  a  material  issue  in  the  action"  (rule  31.10(1))  (contrast  the  wider  test  of 
relevancy  respecting  the  scope  of  discovery  of  a  party  -  "any  proper  question  relating  to  any 
matter  in  issue  in  the  action"  (rule  31.06(1)),  there  are  several  rather  stringent  tests  which  must 
be  met  before  leave  may  be  granted  (see  rule  31.10(2)).  Also,  the  costs  provisions  respecting 
this  kind  of  examination  impose  a  significant  financial  burden  on  the  examining  party  (rules 
31.10(3)  and  (4)).  Having  regard  to  the  hurdles  that  must  be  cleared  and  the  costs  it  is  unlikely 
that  routine  resort  will  be  made  to  this  kind  of  discovery. 

Use  of  Discovery  at  Trial.  Rule  31.11(1)  clarifies  the  nature  and  extent  of  a  party’s  right 
to  read  into  evidence  at  trial  any  part  of  the  evidence  given  by  an  adverse  party  on  examination 
for  discovery.  As  indicated  it  covers  the  discovery  evidence  of  adverse  parties  and  not  just 
opposite  parties  (see  former  rule  329).  The  purpose  of  the  reading  in  is  to  put  the  evidence  in 
"as  part  of  [the  party’s]  own  case"  and  not  for  impeachment  purposes.  (For  impeachment  see 
rule  31.11(2).)  This  position  is  reinforced  by  the  concluding  clause  -  "whether  the  [adverse] 
party  or  person  has  already  given  evidence  or  not". 

Rule  31.11  also  provides  for  the  right  of  a  party,  with  leave  of  the  trial  judge,  to  read  into 
evidence  the  discovery  evidence  of  his  or  her  "own"  witness  if  certain  conditions  are  satisfied 
(rules  31.11(6)  and  (7)).  There  was  no  provision  in  the  former  rules  on  this  subject  but  for  the 
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common  law  position  on  adducing  evidence  given  in  a  previous  judicial  proceeding.  See  Town 
of  Walkerton  v.  Erdman  (1894),  23  S.C.R.  352  and  Schiff,  Evidence  in  the  Litigation  Process , 
2nd  ed.  (1983),  pp.  300-5. 

See  also  the  addition  of  s.  48(2)  to  the  Evidence  Act,  which  was  effected  by  s.  176(1)  of  the 
Courts  of  Justice  Act ,  which  also  clarifies  the  law.  It  reads: 

An  examination  or  deposition  received  or  read  in  evidence  under  subsection  (1)  shall  be  presumed  to  represent 
accurately  the  evidence  of  the  party  or  witness,  unless  there  is  good  reason  to  doubt  its  accuracy. 


Inspection  of  Property 

This  kind  of  discovery,  which  relates  to  real  or  personal  property,  is  provided  for  in  Rule 
32  and  is  dependent  upon  the  court  making  an  order.  The  order  may  be  made  "where  it  appears 
to  be  necessary  for  the  proper  determination  of  an  issue  in  a  proceeding"  (rule  32.01(1)).  Note 
that  resort  to  Rule  32  may  be  had  in  connection  with  the  appointment  of  an  expert  by  a  judge 
under  rule  52.03.  See  rule  52.03(3). 


Medical  Examination  of  Parties 

The  new  medical  examination  scheme  is  divided  between  s.118  of  the  Courts  of  Justice  Act 
and  Rule  33.  Section  118(2)  provides: 

Where  the  physical  or  mental  condition  of  a  party  to  a  proceeding  is  in  question,  the  court,  on  motion  may  order 
the  party  to  undergo  a  physical  or  mental  examination  by  one  or  more  medical  practitioners. 

The  medical  examination  rules  are  also  applicable  to  physical  or  mental  examinations  conducted 
on  the  consent  of  the  parties  (rule  33.08). 

Rule  33  imposes  more  obligations  on  the  parties  with  respect  to  such  examinations  than  does 
the  present  law  with  the  purpose  of  making  these  examinations  more  effective.  For  example, 
the  party  to  be  examined  must  furnish  certain  medical  reports  to  the  examining  party  before  the 
examination  (rule  33.04(2))  and  is  entitled  to  receive  the  examining  party’s  doctor’s  report  after 
the  examination  (rule  33.06(2)).  This  latter  provision  has  already  been  applied  in  a  recent 
judgment.  ~Ih  Nyssen  v.  White  (1984),  45  O.R.  (2d)  598,  7  D.L.R.  (4th)  681  (H.C.J.),  Osier 
J.  referred  to  rule  33.06  and,  while  acknowledging  that  it  was  not  yet  in  force,  imposed  the  term 
that  the  defendant  provide  the  plaintiffs  with  a  copy  of  the  defendant’s  medical  report. 

Other  Discovery-like  Devices 

The  rules  contain  the  following  provisions  which,  while  their  primary  purpose  may  be  to 
advance  objects  other  than  those  of  discovery,  afford  discovery  benefits. 

(a)  Pre-trial  Conference  (Rule  50).  This  procedure  should  involve  an  exchange  of 
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information  and  may  result  in  the  settlement  of  a  proceeding  or,  at  least,  in  its  simplification. 

(b)  Admissions  (Rule  51).  This  procedure  is  useful  for  obtaining  "for  the  purpose  of  the 
proceeding  only"  (rule  51.02(1))  the  admission  of  "the  truth  of  a  fact  or  the  authenticity 
[elaborately  defined]  of  a  document". 

(c)  Expert  Witness’s  Report  ( rule  53.03).  This  provision  requires  the  report  of  an  expert 
witness  containing  "the  substance  of  his  or  her  proposed  testimony"  to  be  served  on  the  other 
parties  not  less  than  10  days  before  the  trial  (rule  53.03(1)).  Compliance  with  this  requirement 
is  a  condition  precedent  to  the  witness's  competence  to  testify,  unless  the  trial  judge  grants  leave 
for  him  or  her  to  testify  (rule  53.03(2)). 

(d)  Financial  Statements  ( rules  70.14  and  71.04).  These  are  required  to  be  delivered  by 
spouses  in  certain  kinds  of  matrimonial  proceedings,  unless  waived  (rule  70.14(3)),  and  a  spouse 
may  be  required  to  deliver  particulars  of  financial  statements  which  lack  particularity  (rules 
70.14(7)  and  (8)  and  71.04(7)  and  (8)). 


Pre-trial  Stage 

Begins  with  Commencement  of  Action 

The  general  heading  of  Rules  46  to  51  is  "Pre-trial  Procedures".  This  is  misleading  if  it 
gives  the  impression  that  all  of  the  various  steps  which  are  provided  for  in  these  rules  are  ones 
that  are  taken  after  discoveries  and  before  the  trial.  This  is  not  so.  Several  of  them  will  or  may 
take  place  much  earlier  in  the  progress  of  an  action.  For  example,  the  plaintiff  names  the  place 
of  trial  in  the  statement  of  claim  (rule  46.01(1)),  as  was  the  former  practice,  and  offers  to  settle 
(rule  49.03)  and  requests  to  admit  (rule  51.02(1))  may  be  made  at  any  time.  So  "pre-trial"  in 
the  general  heading  is  not  to  be  thought  of  in  a  precise  sense. 


Place  of  Trial  (Rule  46) 

Note  that  rule  70.17  provides  for  the  place  of  trial  in  a  divorce  action  (the  county  in  which 
either  spouse  ordinarily  resides)  and  rule  71.05(1)  provides  for  the  place  of  hearing  in  a 
proceeding  under  the  Children ’s  Law  Reform  Act  or  Family  Law  Reform  Act.  Apart  from  these 
two  rules  the  rules  make  no  specific  provision  for  the  place  of  trial.  Contrast  former  rule  245, 
particularly  paras.  2  and  3.  The  trial  or  hearing  shall  be  held  at  the  place  named  in  the 
statement  of  claim  or  notice  of  application  (see  rule  71.05(1))  unless  an  order  is  made  under  rule 
46.03  changing  the  place  of  trial  (rules  46.02  and  71.05(3)). 

A  party  is  absolutely  entitled  to  have  the  trial  held  at  a  place  required  by  statute  (rule 
46.03(1))  but  in  any  other  case  the  court  may 

...  order  that  the  trial  be  held  at  a  place  other  than  that  named  in  the  statement  of  claim  where  the  court  is  satisfied  - 

that. 
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(a)  the  balance  of  convenience  substantially  favours  the  holding  of  the  trial  at  another  place;  or 

(b)  it  is  likely  that  a  fair  trial  cannot  be  had  at  the  placed  named  in  the  statement  of  claim  [rule  46.03(2)]. 

Accordingly,  even  the  two  rule  requirements  I  have  referred  to  respecting  the  place  of  trial  are 
not  absolute  ones.  They  may  be  overridden  by  court  order.  The  fair  trial  factor  in  rule 
46.03(2)(b)  is  one  that  has  been  recognized  in  the  cases.  It  is  now  expressly  stated. 

Note  also  the  effect  to  be  given  to- an  agreement  respecting  the  place  of  hearing  which  is 
provided  for  in  s.127  of  the  Courts  of  Justice  Act : 

Where  a  party  moves  to  change  the  place  of  hearing  in  a  proceeding,  an  agreement  as  to  the  place  of  hearing 
is  not  binding,  but  may  be  taken  into  account. 


Listing  for  Trial  (Rule  48) 

General.  Two  major  steps  in  the  processing  of  an  action  headed  for  trial  are  provided  for 
in  this  rule.  They  are: 

(1)  setting  down  for  trial  (rules  48.01  to  48.04),  and 

(2)  placing  the  action  on  the  list  for  trial  (rules  48.05  to  48.07). 


Coercion  of  Parties  to  Move  Action  Forward.  As  far  as  machinery  in  the  mles  for  coercing 
parties  to  get  on  for  trial  is  concerned  reference  should  be  made  to  rules  24.01(c),  (d)  and  (e) 
and  48.14.  Under  rules  24.01(c),  (d)  and  (e)  a  defendant 

...  may  move  to  have  an  action  dismissed  for  delay  where  the  plaintiff  has  failed, 

(c)  to  set  the  action  down  for  trial  within  six  months  after  the  close  of  pleadings; 

(d)  to  deliver  a  notice  of  listing  for  trial  within  sixty  days  after  he  or  she  set  the  action  down  for  trial;  or 

(e)  to  move  for  leave  to  restore  to  a  trial  list  an  action  that  has  been  struck  off  the  trial  list,  within  thirty  days 
after  the  action  was  struck  off. 

In  some  cases  a  defendant  may  not,  for  whatever  reason,  decide  to  make  a  motion  under  rule 
24.01(c)  or  (d).  However,  "the  court"  has  its  own  remedy  for  dilatory  actions.  Rule  48.14(1) 
provides: 

Where  an  action  in  which  a  statement  of  defence  has  been  filed  has  not  been  placed  on  a  trial  list  or  terminated 
by  any  means  within  one  year  after  the  filing  of  a  statement  of  defence,  the  registrar  shall  mail  to  the  solicitors  of 
record  and,  where  a  party  acts  in  person,  to  that  party,  a  notice  of  status  hearing  (Form  48C)  at  least  ninety  days 
before  the  date  fixed  for  the  hearing,  and  the  hearing  shall  be  held  before  a  judge  or  local  judge. 

I  shall  not  go  into  the  details  of  the  status  hearing  procedure.  Rules  48.14(5)  and  (6)  reflect 
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the  substance  of  what  the  result  of  it  can  be: 


(5)  At  the  status  hearing,  the  plaintiff  shall  show  cause  why  the  action  should  not  be  dismissed  for  delay,  and, 

(a)  if  the  presiding  judge  is  satisfied  that  the  action  should  proceed,  the  judge  may  set  time  periods  for 
the  completion  of  the  remaining  steps  necessary  to  place  the  action  on  a  trial  list  and  may  order  that 
the  action  be  placed  on  a  trial  list  within  a  specified  time,  or 

(b)  if  the  presiding  judge  is  not  satisfied  that  the  action  should  proceed  the  judge  may  dismiss  the  action 
for  delay. 

(6)  Where  an  action  is  not  placed  on  a  trial  list  or  terminated  by  any  means  within  the  time  specified  in  an 
order  made  under  clause  (5)(a),  the  registrar  shall  by  order  dismiss  the  action  for  delay,  with  costs. 


Setting  Down  and  Listing  for  Trial  -  Consequences.  The  certificate  of  readiness  procedure 
under  the  former  rules  is  replaced  by  certain  automatic  consequences  flowing  from  the  two 
major  steps  I  have  mentioned.  With  defmed  exceptions  "[a]ny  party  who  has  set  an  action  down 
for  trial  and  any  party  who  has  consented  to  the  action  being  placed  on  a  trial  list  shall  not 
initiate  or  continue  any  motion  or  form  of  discovery  without  leave  of  the  court"  (rule  48.04(1)). 
A  party  must  be  ready  for  trial  before  he  or  she  sets  the  action  down  for  trial  (rule  48.01)  and 
the  taking  of  this  step  puts  pressure  on  the  other  party  to  get  ready  for  trial. 

The  process  of  setting  an  action  down  for  trial  includes  the  service  and  filing  of  a  notice  of 
readiness  for  trial  and  of  a  trial  record  (rule  48.02(1)).  The  service  of  the  trial  record  is  an 
innovation. 

To  place  a  defended  action  on  the  trial  list  a  party  shall  serve  a  notice  of  listing  for  trial  sixty 
days  after  the  action  was  set  down  for  trial  or  immediately  on  the  filing  of  the  consent  in  writing 
of  every  party  other  than  the  part}'  who  set  the  action  down  for  trial  (rule  48.06(1)). 

Where  an  action  is  placed  on  the  list  rule  48.07  provides  that: 

(a)  all  parties  shall  be  deemed  to  be  ready  for  trial; 

(b)  a  pre-trial  conference  in  the  action  shall  proceed  as  scheduled  unless  the  judge  or  officer  presiding  at  the 
conference  orders  otherwise;  and 

(c)  the  trial  shall  proceed  when  the  action  is  reached  on  the  trial  list  unless  a  judge  orders  otherwise. 

Rule  48  also  contains  a  provision  for  a  separate  speedy  trial  list  (rule  48.09).  Speedy  trials 
may  be  ordered  under  rule  20.05(l)(a)  (in  the  summary  judgment  procedure)  and  rule 
37.13(l)(a)  (a  form  of  relief  which  may  be  granted  in  the  disposition  of  a  motion). 

There  are  continual  trial  lists  in  judicial  centres,  that  is,  ones  that  are  not  confined  to  a 
forthcoming  sitting  and  actions  are  placed  on  these  lists  without  reference  to  any  particular 
sittings.  Note,  however,  the  time-limits  imposed  for  administrative  purposes  by  rules  48.05(2) 
(undefended  actions)  and  48-06(5)  (defended  actions)  respecting  sittings  outside  Toronto.  Unless 
the  trial  record  (rule  48.05(2))  or  notice  of  listing  for  trial  with  proof  of  service  (rule  48.06(5)) 
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are  received  by  the  registrar  at  the  place  of  trial  at  least  ten  days  before  the  commencement  of 
a  sitting  the  action  will  not  be  placed  on  the  list  for  the  sitting  unless  a  judge  orders  otherwise. 


Offer  to  Settle  (Rule  49)4 

Rule  49  represents  an  important  innovation  in  the  rules  relating  to  the  encouragement  and 
facilitation  of  settlements.  It  replaces  the  former  payment  into  court  procedure  (rules  306  to 
318a)  and  covers  considerably  more  territory  than  it  did.  It  applies  to  actions  and  applications 
and  is  not  restricted  to  proceedings  where  the  only  relief  sought  is  a  judgment  for  money. 

Offers  to  settle  under  the  rule  can  be  made  by  any  party,  plaintiff  or  defendant,  applicant  or 
respondent,  and  can  be  made  at  any  time  (rules  49.02(1)  and  49.03).  However,  if  an  offer  is 
made  less  than  seven  days  before  the  hearing  commences  the  major  costs  consequences  rule  (rule 
49.10)  is  inapplicable. 

The  main  incentives  underlying  the  offer  procedure  are  the  costs  sanctions  provided  for  in 
rule  49.10.  I  quote  it  in  full: 

Plaintiff’s  Offer 

49.10(1)  Where  an  offer  to  settle, 

(a)  is  made  by  a  plaintiff  at  least  seven  days  before  the  commencement  of  the  hearing; 

(b)  is  not  withdrawn  and  does  not  expire  before  the  commencement  of  the  hearing;  and 

(c)  is  not  accepted  by  the  defendant, 

and  the  plaintiff  obtains  a  judgment  as  favourable  as  or  more  favourable  than  the  terms  of  the  offer  to  settle  the 

plaintiff  is  entitled  to  party  and  party  costs  to  the  date  the  offer  to  settle  was  served  and  solicitor  and  client  costs 

from  that  date,  unless  the-court  orders  otherwise. 


Defendant’s  Offer 

(2)  Where  an  offer  to  settle, 

(a)  is  made  by  a  defendant  at  least  seven  days  before  the  commencement  of  the  hearing; 

(b)  is  not  withdrawn  and  does  not  expire  before  the  commencement-of  the  hearing;  and 

(c)  is  not  accepted  by  the  plaintiff, 

and  the  plaintiff  obtains  a  judgment  as  favourable  as  or  less  favourable  Than  the  terms  of  the  offer  to  settle,  the 
plaintiff  is  entitled  to  party  and  party  costs  to  the  date  the  offer  was  served  and  the  defendant  is  entitled  to  party  and 
party  costs  from  that  date,  unless  the  court  orders  otherwise. 


See  generally,  Perell,  "Offers  to  Settle  -  Ontario’s  New  Rules  of  Civil  Procedure.  5  Adv.  Q.  129  (1984). 
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The  possibility  of  injustice  resulting  from  the  rigid  application  of  this  provision  on  the 
particular  facts  of  some  cases  is  recognized  in  the  relieving  clauses  at  the  end  of  each  of  these 
subrules.  Note  also  the  flexibility  provided  for  in  rule  49.13  which  reads: 

Notwithstanding  rules  49.03,  49.10  and  49.11,  the  court,  in  exercising  its  discretion  with  respect  to  costs,  may 
take  into  account  any  offer  to  settle  made  in  writing,  the  date  the  offer  was  made  and  the  terms  of  the  offer. 


Finally,  in  the  realm  of  costs,  reference  can  be  made  to  the  emphasis  given  to  the  offer-to- 
settle  procedure  in  the  opening  paragraph  of  the  general  rule  which  is  concerned  with  the 
awarding  of  costs  (rule  57.01  (1))  which  reads: 

In  exercising  its  discretion  ...  to  award  costs,  the  court  may  consider,  in  addition  to  the  result  in  the  proceeding 
and  any  offer  to  settle  made  in  writing  ...  [nine  separate  clauses  follow]  [Emphasis  added]. 


It  may  be  noted  that  the  benefit  of  having  money  paid  into  court  to  satisfy  a  plaintiffs  or 
applicant’s  claim  can  be  secured  as  terms  of  offers  (rule  49.07(3))  or  conditions  of  acceptances 
(rule  49.07(4)). 

Rule  49  should  result  in  few  cases  going  to  trial  without  a  realistic  offer  having  been  made 
by  at  least  one  party. 

Note  also  the  potential  of  "a  proposal  for  settlement"  (contrast  "offer  to  settle")  of  a  motion 
recognized  in  rule  49.02(2)  with  respect  to  the  costs  of  a  motion  and  rule  70.27(5)  which 
provides  that  "the  judge  or  officer  who  hears  a  motion  for  interim  relief  [in  a  divorce  action] 
shall  take  into  account  any  written  proposal  for  settlement  of  the  motion  or  the  failure  to  make 
such  a  proposal." 


Pre-trial  Conference  (Rule  50) 

The  pre-trial  conference  until  now  has  been  provided  for  in  former  rule  244.  The  only 
features  of  Rule  50  to  which  I  shall  refer  are: 

(1)  It  expressly  enables  a  judge  to  direct  a  pre-trial  conference  before  not  only  a  judge  but 
also  an  "officer"  (rule  50.01).  This  would  be  a  person  appointed  under  s.  24  of  the 
Courts  of  Justice  Act  and  would  usually  be  a  retired  judge. 

(2)  No  communication  shall  be  made  to  the  court  hearing  the  proceeding  or  a  motion  or 
reference  in  it  with  respect  to  any  statement  made  at  a  pre-trial  conference,  except  as 
disclosed  in  the  order  made  or  memorandum  signed  at  the  conclusion  of  the  pre-trial 
conference  (rule  50.03). 
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Trial  Stage  -  Rules  52  and  53 


General 

Rule  52  is  concerned  with  trial  procedure  and  Rule  53  with  evidence  at  trial.  I  shall  refer 
to  several  innovations  in  them.  Some  of  them  amount  to  making  explicit  particular  powers  of 
trial  judges  which,  I  think,  until  now  have  been  implicit. 


Court-appointed  Experts 

A  judge  is  empowered,  on  motion  of  a  party  or  on  his  or  her  own  initiative,  to  appoint  one 
or  more  independent  experts  "to  inquire  into  and  report  on  any  question  of  fact  or  opinion 
relevant  to  an  issue  in  the  action"  (rule  52.03(1)).  Rule  52.03  provides  substantially  more 
guidance  on  the  procedure  governing  the  role  of  the  court-appointed  expert  witness  than  did 
former  rule  267.  The  report  of  the  expen  "shall  be  filed  as  evidence  at  the  trial  of  the  action 
unless  the  trial  judge  orders  otherwise"  (rule  52.03(8))  and  any  party  may  cross-examine  the 
expen  at  the  trial  (rale  52.03(10)). 

Exclusion  of  Witnesses 

Note  the  explicit  guidance  given  by  rales  52.06(2)  and  (3)  respecting  the  making  and 
consequences  of  an  order  excluding  wimesses  from  the  coun-room  until  called  to  give  evidence: 

(2)  An  order  under  submle  (1)  [excluding  a  witness]  may  not  be  made  in  respect  of  a  party  to  the  action  or 
a  witness  whose  presence  is  essential  to  instruct  counsel  for  the  party  calling  the  witness,  but  the  trial  judge  may 
require  any  such  party  or  witness  to  give  evidence  before  any  other  wimesses  are  called  to  give  evidence  on 
behalf  of  that  party. 

(3)  Where  an  order  is  made  excluding  a  witness  from  the  courtroom,  there  shall  be  no  communication  to  the 
witness  of  any  evidence  given  during  his  or  her  absence  from  the  courtroom,  except  with  leave  of  the  trial 
judge,  until  after  the  witness  has  been  called  and  has  given  evidence. 


Order  of  Presentation  in  Jury  Trials 

Rule  52.07  covers  more  ground  than  did  its  counterpart  in  the  former  rules,  rule  255,  and 
deals  norionTy  with  the  order  of  counsel’s  jury  addresses  at  the  conclusion  of  the  case  (which 
is  all  that  rule  255  dealt  with)  but  also  with  all  stages  of  the  trial,  beginning  with  the  plaintiff  s 
opening  address.  It  sensibly  provides  that  the  order  of  presentation  shall  be  regulated  as  is 
provided  in  the  rale  "  unless  the  trial  judge  directs  otherwise"  (rule  52.07(1)).  Note  that  a 
defendant's  opening  address  may  be  given  immediately  after  that  of  the  plaintiff  with  the  leave 
of  the  trial  judge  (rule  52.07(1)  2).  If  the  defendant  gives  his  or  her  address  at  this  time  it 
cannot  be  given  again  before  the  defendant’s  evidence  is  given  (rule  52.07(1)  5). 
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Leading  Questions  by  Pam’  Calling  Witness 

Rule  53.01(4)  provides: 

Where  a  witness  appears  unwilling  or  unable  to  give  responsive  answers,  the  trial  judge  may  permit  the  party 
calling  the  witness  to  examine  him  or  her  by  means  of  leading  questions. 


Affidavit  Evidence 

At  the  triaLof  an  undefended  action  the  plaintiffs  case  may  be  proved  by  affidavit  unless  the 
trial  judge  orders  otherwise  (rule  53.02(3)).  Rule  70.21  deals  directly  with  the  trial  of  an 
undefended  divorce  action  on  affidavit  evidence.  Note  that  the  trial  record  rule  requires  that  a 
copy  of  any  affidavit  to  be  used  in  evidence  in  an  undefended  action  be  placed  with  the  record 
before  the  trial  (rule  48.03(2)(d)). 

Rules  53.02(1)  and  (2)  are  concerned  with  the  making  and  setting  aside  or  varying  of  a  court 
order  allowing  affidavit  evidence  to  he  given.  Such  an  order  is  not  required  in  an  undefined 
action.  See  rule  53.02  referred  to  in  the  preceding  paragraph. 


Expert  Witnesses 

When  considering  "Other  Discovery-like  Devices",  supra ,  at  p.285.  I  referred  to  rule  53.03 
which  requires  "the  substance"  of  the  proposed  testimony  of  an  expert  wimess  to  be  made 
available  to  every’  other  party  not  less  than  10  days  before  the  commencement  of  the  trial  in  the 
form  of  a  report  signed  by  the  expert.  This  is  a  condition  precedent  to  the  competence  of  the 
wimess  to  testify  unless  the  trial  judge  grants  leave  for  him  or  her  to  testify  (rule  53.03(2)). 


Calling  Adverse  Party  as  Witness 

Rule  53.07  contains  a  reasonably  elaborate  procedure  respecting  the  calling  of  an  adverse 
party,  an  officer,  director  or  employee  of  an  adverse  party,  or  a  partner  in  a  partnership  that  is 
an  adverse  party  as  a  wimess.  It  contains  provisions  that  were  not  in  its  predecessor  in  the 
former  rules,  rule  274.  One  of  them  provides  for  cross  examination  of  the  adverse  party  or  its 
officer,  etc.  (rule  53.07(3))  by  the  party  calling  him  or  her  as  a  wimess. 


Where  Evidence  Is  Admissible  Only  with  Leave 

I  have  already  quoted,  supra ,  at  p.282,  in  connection  with  the  discovery  of  documents,  rule 
53 . 08  which  makes  specific  provision  for  the  five  cases  in  the  rules  where  evidence  is  admissible 
only  with  leave.  Quite  possibly  the  most  common  situation  will  be  where  a  party  wishes  to 
introduce  a  document  into  evidence  which  the  party  has  not  disclosed  in  his  or  her  affidavit  of 
documents  (see  rules  30.02(1),  30.08(l)(a)  and  53.08(a)).  The  general  rule  is  that  the  document 
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cannot  be  used  at  trial  except  with  leave  of  the  trial  judge  (rule  30.08(l)(a)).  The  "rules" 
respecting  the  granting  of  leave  are  provided  for  in  rule  53.08  and,  as  I  said  before,  they  at  least 
afford  some  guidance  to  trial  judges  in  an  area  that  is  frequently  troublesome  and  with  respect 
to  which  there  was  no  guidance  at  all  in  the  former  rules. 

I  turn  now  to  the  five  occasional  elements  in  a  proceeding  which  I  mentioned  at  the  outset 
of  these  comments:  (a)  motions,  (b)  references,  (c)  assessments  of  costs,  (d)  appeals,  and  (e) 
enforcement  of  judgment  processes. 

MOTIONS 

General 

The  most  significant  innovations  respecting  motions  are  the  decentralization  (chiefly  from 
Toronto)  of  the  place  of  hearing  of  motions  and  the  increased  jurisdiction  of  local  judges  and 
of  masters.  Note  also  the  positive  expression  of  the  master’s  jurisdiction  in  rule  37.02(3)  and 
contrast  it  to  the  negative  and  complicated  presentation  of  the  master’s  jurisdiction  in  former 
rules  209  and  210.  I  discuss  below  some  details  respecting  these  innovations. 

A  motion  means  "a  motion  in  a  proceeding  or  an  intended  proceeding"  (rule  1.03  17). 
Having  regard  to  the  terminology  used  in  the  former  rules  in  which  "motion"  and  "application" 
were  used  interchangeably  it  is  important  to  note  the  distinction  between  a  motion  and  an 
application  in  the  new  rules.  A  motion  is  what  was  formerly  called  an  interlocutory  motion. 
It  is  made  in  a  proceeding  or  an  intended  proceeding.  An  application  is  a  proceeding  (rales  1 .03 
5  and  22). 

As  I  have  said,  the  definition  recognizes  that  a  motion  may  be  made  in  "an  intended 
proceeding".  Specific  authorizations  of  preproceeding  motions  may  be  found  in  rule  37.17, 
which  reads: 

In  an  urgent  case,  a  motion  may  be  made  before  the  commencement  of  a  proceeding  on  the  moving  party’s 

undertaking  to  commence  the  proceeding  forthwith. 

and  in  rules  9.02(1)  (for  an  order  appointing  a  litigation  administrator),  14.01(3)  (for  leave  to 
commence  a  proceeding  where  this  is  required)  and  41.02  (the  appointment  of  a  receiver  or 
receiver  and  manager). 

To  turn  to  a  step  under  the  new  rules  that  is  not  a  motion,  note  that  an  appeal  from  an 
interlocutory  order  is  treated  as  an  appeal  and  not  as  a  kind  of  motion,  as  was  the  case  in  the 
former  rules  (see  rules  220  and  514)  and  it  is  governed  by  its  own  rule.  Rule  62,  specifically, 
rule  62.01.  For  that  matter,  appeals  to  the  Court  of  Appeal  and  the  Divisional  Court  under  the 
former  rules  were  "made  by  notice  of  motion"  (rule  497b).  In  the  new  rules  the  motion 
terminology  is  dropped.  An  appeal  is  an  appeal:  see  rule  61.04(1). 

Before  concluding  these  general  comments  on  motions  it  may  be  of  practical  value  to  note 
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that  an  easily  identifiable  cause  of  delay  and  increased  expense  in  litigation  is  the  motion  which 
should  not  have  been  made  or  opposed.  The  rules  provide  a  strong  costs  scheme  to  deal  with 
this  problem.  Rules  57.03(1)  and  (2)  provide: 

(1)  Where,  on  the  hearing  of  a  contested  motion,  the  court  is  satisfied  that  the  motion  ought  not  to  have  been 
made  or  opposed,  as  the  case  may  be,  the  court  shall, 

(a)  fix  the  costs  of  the  motion  and  order  them  to  be  paid  forthwith;  or 

(b)  order  the  costs  of  the  morion  to  be  paid  forthwith  after  assessment. 

(2)  Where  a  party’  fails  to  pay  the  costs  of  a  motion  as  required  under  subrule  (1),  the  court  may  dismiss  or 
stay  the  party's  proceeding,  strike  out  the  party's  defence  or  make  such  other  order  as  is  just. 

It  may  be  noted  that  the  counterpan  to  rule  57.03(1)  in  the  former  rules  (rule  7751a(2))  was 
confined  to  motions  in  family  law  matters.  The  provision  now  covers  all  motions.  There,  was 
no  counterpart  to  rule  57.03(2)  in  the  former  rules. 


Subject-matter  Jurisdiction  over  Motions: 
Judges,  Local  Judges  and  Masters 


General 

Rule  37.02  allocates  subject-matter  jurisdiction  over  motions  as  follows: 

(1)  rule  37.02(1)  provides  for  the  jurisdiction  of  "[a]  judge  of  the  court  in  which  a 
proceeding  is  pending”; 

(2)  rule  37.02(2)  provides  for  the  jurisdiction  of  a  local  judge;  and 

(3)  rule  37.02(3)  provides  for  the  jurisdiction  of  a  master. 

In  the  District  Court  there  is  only  one  rule  with  respect  to  subject-matter  jurisdiction.  All 
motions  are  heard  by  "a  judge  of  the  court  in  which  a  proceeding  is  pending"  (rule  37.02(1)). 
There  are  no  local  judges  or  masters  in  the  District  Court.  (I  shall  consider  later  the  place 
where  motions  in  the  Supreme  Court  and  District  Court  are  to  be  heard.)  The  situation  in  the 
Supreme  Court,  more  specifically  the  High  Court,  is  more  complex  and  I  turn  to  it  now. 


Jurisdiction  in  the  High  Court 

Statutory  Background  and  Definitions  in  the  Rules.  We  start  with  the  Courts  of  Justice  Act 
which  provides: 

13(1)  Unless  otherwise  provided,  proceedings  in  the  Supreme  Court  shall  be  in  the  High  Court. 

14(1)  Unless  otherwise  provided  by  an  Act  or  the  Rules  of  Civil  Procedure,  every  proceeding  in  the  High 
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Court  shall  be  heard  and  determined  by  one  judge  of  the  High  Court. 

Note  that  s.  14(1)  recognizes  that  the  Rules  Committee  may  provide  for  exceptions  to  the 
general  rule  that  every  "proceeding"  (which  in  the  present  context  would  include  motions)  shall 
be  heard  and  determined  by  one  judge.  Clauses  90(l)(/z)  and  (/)  in  the  Courts  of  Justice  Act 
enable  the  Rules  Committee  to  make  rules  in  relation  to: 

ih)  jurisdiction  of  local  judges,  including  the  conferral  on  local  judges  of  any  jurisdiction  of  the  Supreme  Court 
or  a  judge  thereof,  including  jurisdiction  under  an  Act,  but  not  including  the  trial  of  actions; 

(z)  jurisdiction  of  masters,  including  the  conferral  on  masters  of  any  jurisdiction  of  the  Supreme  Court, 
including  jurisdiction  under  an  Act,  but  not  including  the  trial  of  actions  or  jurisdiction  conferred  by  an  Act 
on  a  judge; 


(See  also  s.12(2)  of  the  Courts  of  Justice  Act  which  provides  that  ”[e]very  local  judge  has  the 
jurisdiction  conferred  by  the  Rules  of  Civil  Procedure";  and  s.  20(3)  which  provides  that 
"[ejvery  master  has  the  jurisdiction  conferred  by  the  Rules  of  Civil  Procedure”.) 

The  Rules  Committee,  then,  may  make  rules  respecting,  at  least,  the  motion  jurisdiction  of 
local  judges  and  of  masters.  This  power  includes  the  making  of  rules  allocating  jurisdiction  to 
a  local  judge  to  hear  a  motion  provided  for  in  a  statute  which  confers  jurisdiction  on  the 
Supreme  Court  or  a  judge  thereof  to  hear  the  motion  and  allocating  jurisdiction  to  a  master  to 
hear  a  motion  provided  for  in  a  statute  which  confers  jurisdiction  on  the  Supreme  Court  to  hear 
the  motion. 

The  definitions  of  "court"  and  "judge"  are  important  in  the  total  scheme  respecting 
jurisdiction  over  motions.  Rule  1.03  7  reads: 

"court"  means  the  court  in  which  a  proceeding  is  pending  and,  in  a  proceeding  in  the  High  Court,  includes, 

(i)  a  judge  or  local  judge  having  jurisdiction  to  hear  motions  under  Rule  37,  applications  under  Rule  38, 
divorce  actions  under  subsection  12(3)  of  the  Courts  of  Justice  Act,  1984  and  Rule  70,  or  actions  under 
any  other  statute,  and 

(ii)  a  master  having  jurisdiction  to  hear  motions  under  Rule  37; 

Rule  1.03  14  reads: 

"judge"  means  a  judge  of  the  court,  but  does  not  include  a  local  judge,  except  where  a  local  judge  has  the 

jurisdiction  to  hear  motions  under  Rule  37,  applications  under  Rule  38,  divorce  acdon  under  subsection  12(3)  of  the 

Courts  of  Justice  Act,  1984  and  Rule  70,  or  actions  under  any  other  statute. 

Having  regard  to  these  major  building  blocks  the  scheme  allocating  subject-matter  jurisdiction 
works  as  follows. 

As  will  be  seen  the  words  "court"  and  "judge"  in  a  statute  or  rule  which  provides  for  a 
motion  perform  an  initial  routing  function  in  the  determination  of  who  has  jurisdiction  to  hear 
the  motion. 
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Master’s  Jurisdiction.  The  next  step  in  the  scheme,  in  the  case  of  a  provision  using  "court" , 
is  to  consult  rule  37.02(3)  to  see  if  a  master  has  jurisdiction.  (A  High  Court  judge  will  always 
have  jurisdiction  under  such  a  provision  and,  apart  from  the  exceptions  listed  in  rule  37.02(2), 
a  local  judge  also  will.)  Rule  37.02(3)  lists  six  exceptions  to  a  master’s  jurisdiction.  They  are 
a  motion, 

(a)  where  the  power  to  grant  the  relief  sought  is  conferred  expressly  on  a  judge  by  a  statute  or  rule; 

(b)  to  set  aside,  vary  or  amend  an  order  of  a  High  Court  judge  or  local  judge; 

(c)  to  abridge  or  extend  a  time  prescribed  by  an  order  that  a  master  could  not  have  made; 

(d)  for  judgment  on  consent  in  favour  of  or  against  a  party  under  disability; 

(e)  relating  to  the  liberty  of  the  subject; 

(f)  under  section  4  or  5  of  the  Judicial  Review  Procedure  Act;  or 

(g)  in  an  appeal. 

At  the  beginning  of  the  preceding  paragraph,  in  considering  the  master’s  jurisdiction,  I 
referred  to  the  case  of  a  provision  using  the  term  "court".  The  master  cannot  have  jurisdiction 
if  the  provision  uses  the  term  "judge".  This  is  indicated  in  cl.90(l)(i)  of  the  Courts  of  Justice 
Act  as  far  as  statutes  are  concerned  and  is  made  clear  by  rule  37.02(3)(a)  with  respect  to  both 
statute  and  rule  conferred  jurisdiction.  Rule  7.02(3)(a)  is  concerned  with  provisions  which 
provide  for  motions  "to  grant  the  relief  sought"  and,  accordingly,  rule  37.02(1)  which  in  actions 
in  the  High  Court  is  concerned  with  conferring  plenary  jurisdiction  on  a  High  Court  judge  and 
not  with  the  granting  of  relief  in  particular  situations  .cannot  be  an  example  of  a  rule  37.02(3)(a) 
exception.  If  it  were  so  interpreted  it  would  eradicate  the  master’s  jurisdiction. 

If  the  provision  for  a  motion  makes  no  mention  of  the  forum,  i.e.  "court"  or  "judge  which 
may  grant  the  relief  in  question  on  motion  (this  is  not  likely  to  occur  in  a  statutory  provision  but 
is  not  uncommon  in  the  rules  -  see,  e.g.,  rules  34.13  and  56.07)  the  motion  may  be  made  to  a 
master  unless  it  comes  within  a  rule  37.02(3)  exception.  Similarly,  if  a  motion  not  expressly 
provided  for  in  a  rule  is  made  to  enforce  an  obligation  in  the  rules  it  would  be  made  to  a  master 
unless  one  of  the  rule  37.02(3)  exceptions  were  applicable. 

Local  Judge’s  Jurisdiction.  By  virtue  of  rule  37.02(2)  a  local  judge  may  hear  any  motion 
in  the  High  Court  and  it  matters  not  whether  the  statute  or  rule  which  provides  for  the  motion 
says  "court"  or  "judge",  except  a  motion 

(a)  to  set  aside,  vary  or  amend  an  order  of  a  High  Court  judge; 

(b)  to  confirm  or  to  oppose  confirmation  of  the  report  on  a  reference  directed  by  a  High  Court  judge; 

(c)  for  leave  to  appeal  from  an  order  of  a  High  Court  judge; 

(d)  under  section  4,  5,  6  or  8  of  the  Judicial  Review  Procedure  Act; 

(e)  under  any  Act  to  transfer  a  proceeding  to  the  Supreme  Court  from  any  other  court;  or 
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if)  for  an  order  that  a  divorce  action  be  tried  by  a  High  Court  judge  instead  of  a  local  judge. 

High  Court  Judge’s  Jurisdiction.  The  general  rule  is  that  a  High  Court  judge  can  hear  any 
motion  in  the  High  Court  (rule  37.02(1)).  See  however,  the  rule  respecting  motions  in 
references  referred  to  below. 

Motions  to  Set  Aside,  Vary  or  Amend  an  Order.  It  will  be  noted  that  rules  37.02(2)(a)  and 
37.02(3)(b)  provide  exceptions  with  respect  to  these  kinds  of  motions.  Rule  37.14(4)  contains 
particular  provisions  relating  to  the  judge  or  officer  before  whom  such  motions  should  be  made. 

Motions  in  References.  It  may  be  useful  to  note  at  the  conclusion  of  these  comments  on 
jurisdiction  respecting  motions  in  the  Supreme  Court  the  general  rule  that  a  motion  made  in 
connection  with  a  reference  shall  be  heard  by  the  referee  (rule  54.05(1)).  I  express  no  opinion 
on  whether  this  rule  is  concerned  with  subject  matter  as  opposed  to  administrative  jurisdiction 
(which  is  discussed  below).  I  do  not  see  any  practical  problems  related  to  this  question. 

Recapitulation  Respecting  Masters,  Local  Judges  and  Judges.  Much  of  the  foregoing 
description  of  subject-matter  jurisdiction  can  be  stated  in  simpler  form.  If  the  statute  or  rule 
providing  for  a  motion  uses  the  term  ""judge"  a  master  has  no  jurisdiction.  However,  if  it  uses 
the  term  "court",  a  master  will  have  jurisdiction  unless  the  motion  falls  within  an  exception 
provided  for  in  rule  37.02(3).  If  it  uses  the  term  "court  or  "judge"’  a  local  judge  will  have 
jurisdiction  unless  the  motion  falls  within  an  exception  provided  for  in  rule  37.02(2).  There  is 
no  limitation  on  the  jurisdiction  of  a  High  Court  judge  to  hear  motions. 


Motions  in  the  Supreme  Court  -  To  Whom  to  be  Made 

In  the  foregoing  part  of  these  comments  I  have  dealt  with  subject-matter  jurisdiction.  This 
part  is  concerned  with  what  may  be  called  administrative  jurisdiction.  Just  because  a  High  Court 
judge  and,  to  a  substantial  extent,  a  local  judge,  have  plenary  jurisdiction  over  motions  does  not 
mean  that  from  an  administrative  point  of  view  any  kind  of  motion  should  be  made  to  these 
judges.  Rule  37.04  deals  fully  with  the  administrative  jurisdiction  of  judges  and  judicial 
officers,  as  follows: 

In  Judicial  District  of  York 

37.(WT1')  Where  a  motion  in  a  proceeding  in  the  Supreme  Court  is  property  made  in  the  Judicial  District  of 

York,  it  shall  be  mane  to, 

(a)  a  master,  if  the  motion  is  within  a  master’s  jurisdiction; 

(b)  a  local  judge,  where  the  morion  is  made  under  clause  70.18(2)(b)  (transfer  of  trial  of  divorce  action), 
or  70.22(3)(b)  or  (c)  (confirmation  of  report  of  family  law  commissioner)  or  at  the  trial  of  a  divorce 
action  before  a  local  judge;  or 

(c)  a  High  Court  judge,  in  any  other  case. 

Outside  Judicial  District  of  York 
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(2)  Where  a  morion  in  a  proceeding  in  the  Supreme  Court  is  properly  made  outside  the  Judicial  District  of 
York,  it  shall  be  made  to, 

(a)  a  master  or  local  judge  sitting  in  the  county  where  the  motion  is  made,  if  the  motion  is  within  a 
master’s  jurisdiction; 

(b)  a  local  judge  or  a  High  Court  judge  sitting  in  that  county,  if  the  motion  is  within  the  jurisdiction  of 
a  local  judge  and  not  within  the  jurisdiction  of  a  master;  or 

(c)  a  High  Court  judge,  in  any  other  case. 


Motions  In  the  Wrong  Forum 

Former  rule  225  gave  power  to  adjourn  to  the  proper  judicial  officer  or  court  a  motion  or 
a  matter  which  had  been  made  or  brought  before  the  wrong  judicial  officer  or  court.  It  has  not 
been  carried  forward  into  the  new  rules.  However,  its  terms,  substantially  expanded,  are  now 
contained  in  s.123  of  the  Courts  of  Justice  Act  which  reads: 

(1)  Where  a  proceeding  or  a  step  in  a  proceeding  is  brought  or  taken  before  the  wrong  court,  judge  or  officer, 
it  may  be  transferred  or  adjourned  to  the  proper  court,  judge  or  officer. 

(2)  A  proceeding  that  is  transferred  to  another  court  under  subsection  (1)  shall  be  titled  in  the  court  to  which 
it  is  transferred  and  shall  be  continued  as  if  it  had  been  commenced  in  that  court. 


Procedure  on  Motions 


General 

The  rules  (primarily  Rules  37  and  39)  contain  many  specific  provisions  respecting  procedure 
on  motions  and  I  will  not  attempt  to  cover  all  of  them  here.  What  follows  are  some  of  the  more 
innovative  features  in  the  procedure. 

Place  of  Hearing 

Rule  37.03(2)(a)  (the  decentralization  provision)  contains  the  basic  rule  that  a  motion  on 
notice  shall  be  made  in  the  county  where  the  solicitor  of  record  for  any  responding  party 
practises  lawr-  There  are  several  exceptions  to  this  which  may  be  found  in  rule  37.03  and  other 
rules  (see,  e.g.,  respecting  motions  to  a  referee,  rule  54.05(2))  to  which,  apart  from  two  of 
them,  I  will  not  now  refer.  The  exceptions  that  I  shall  mention  are:  (1)  the  parties  can  agree 
on  the  place  of  hearing  (rule  37.03(2),  opening  words)  and  (2)  "[a]  motion  that  is  within  the 
exclusive  jurisdiction  of  a  High  Court  judge  may  be  made  in  any  county  or  district  in  which  a 
High  Court  judge  is  available  to  hear  motions"  (rule  37.03(4)).  The  usual  places  where  High 
Court  judges  will  be  available  to  hear  motions  will  probably  continue  to  be  Toronto,  Ottawa  and 
London. 
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Material  to  be  Used  on  Motions 

Affidavits,  etc.  Evidence  on  motions. (and  on  applications,  it  should  be  noted)  is  governed 
by  Rule  39.  The  evidence  comprises  affidavits  (rule  39.01),  cross-examination  on  affidavits 
(rule  39.02),  examination  of  wimesses  before  the  hearing  (rules  39.03(1)  and  (2))  and  at  the 
hearing  (rules  39.03(3)  and  (4))  and  (respecting  motions  only)  examination  for  discovery  (rule 
39.04). 

The  basic  rule  respecting  the  contents  of  an  affidavit  is  rule  4.06(2)  which  reads: 

An  affidavit  shall  be  confined  to  the  statement  of  facts  within  the  personal  knowledge  of  the  deponent  or  to  other 
evidence  that  the  deponent  could  give  if  testifying  as  a  witness  in  court,  except  where  these  rules  provide  otherwise. 

Note  that  this  provision  enables  admissible  hearsay  evidence  ( e.g .  an  admission  by  an  opposite 
party)  to  be  included  in  an  affidavit  (contrast  former  rule  292).  The  rules  do  "provide 
otherwise"  with  respect  to  affidavits  to  be  used  on  motions  and  on  applications  (which  I  shall 
deal  with  here  for  convenience).  Rules  39.01(4)  and  (5)  provide: 

(4)  An  affidavit  for  use  on  a  motion  may  contain  statements  of  the  deponent’s  information  and  belief,  if  the 
source  of  the  information  and  the  fact  of  the  belief  are  specified  in  the  affidavit. 

(5)  An  affidavit  for  use  on  an  application  may  contain  statements  of  the  deponent’s  information  and  belief  with 
respect  to  facts  that  are  not  contentious,  if  the  source  of  the  information  and  the  fact  of  the  belief  are  specified  in 
the  affidavit. 

The  special  rules  for  motions  do  not  end  here.  With  respect  to  a  motion  for  summary 
judgment  rule  20.02  provides: 

An  affidavit  for  use  on  a  motion  for  summary  judgment  may  be  made  on  information  and  belief  as  provided 
in  subrule  39.01(4),  but  on  the  hearing  of  the  motion  an  adverse  inference  may  be  drawn,  if  appropriate,  from  the 
failure  of  a  party  to  provide  the  evidence  of  persons  having  personal  knowledge  of  contested  facts. 


With  respect  to  a  motion  for  a  contempt  order  rule  60.11(3)  provides: 

An  affidavit  in  support  of  a  motion  for  a  contempt  order  may  contain  statements  of  the  deponent’s  information 
and  belief  only  with  respect  to  facts  that  are  not  contentious,  and  the  source  of  the  information  and  the  fact  of  the 
belief  shall  be  specified  in  the  affidavit. 


The  requirements  respecting  the  filing  of  transcripts  may  be  found  in  rules  4.05(3)  and 
34.18(2).  They  are  to  be  filed  in  the  court  office  where  the  motion  or  application  is  to  be  heard, 
not  later  than  2  p.m.  on  the  day  before  the  hearing. 

Note  the  following  provisions  which  are  designed  to  regulate  cross-examination  on  affidavits 
used  on  motions  and  applications: 

(1)  A  party  must  serve  every  affidavit  on  which  the  party  intends  to  rely  before  he  or  she 
may  cross-examine  the  deponent  of  any  affidavit  served  by  a  party  who  is  adverse  in  interest 
(rule  39.02(1)). 
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(2)  Consistent  with  the  policy  indicated  in  the  preceding  paragraph,  a  party  who  has  cross- 
examined  on  an  affidavit  shall  not  subsequently  deliver  an  affidavit  for  use  at  the  hearing  without 
leave  or  consent  (rule  39.02(2)). 

(3)  The  right  to  cross-examine  shall  be  exercised  with  reasonable  diligence  and  failure  to  act 
with  reasonable  diligence  is  a  ground  for  the  court  to  refuse  an  adjournment  of  a  motion  or  an 
application  for  the  purpose  of  cross-examination  (rule  39.02(3)). 

Further,  rule  39.02(4)  imposes  certain  cost  burdens  upon  a  party  who  cross-examines  on  an 
affidavit  used  on  a  motion  other  than  a  motion  for  summary  judgment  or  a  contempt  order. 

Records.  Records  are  now  required  for  all  motions  on  notice  in  the  Supreme  Court  whether 
they  are  to  High  Court  judges,  local  judges  or  masters,  for  those  motions  in  the  District  Court 
which  are  to  be  heard  in  a  county  other  than  where  the  proceeding  was  commenced  and  for 
motions  to  be  heard  by  means  of  a  conference  telephone  call.  (See  "Hearing  of  Motion  by 
Telephone  Conference"  below.)  Further,  only  the  record  and  not  the  court  file  (unless  requested 
by  the  judge  or  master  or  requisitioned  by  a  party)  will  be  placed  before  the  judge  or  master. 
See  rules  37.10(1)  and  (2).  Records  for  motions  shall  have  a  light  blue  backsheet  (rule  4.07(1)). 

Factums.  The  general  "rule"  is  that  a  factum  (i.e.,  a  concise  statement  of  the  facts  and  the 
law)  is  not  required  on  a  motion.  However,  there  are  some  specific  exceptions.  Rules  20.03 
(motion  for  summary  judgment),  21.03  (determination  of  an  issue  before  trial),  22.02  (special 
case),  61.03(2)  (motion  for  leave  to  appeal),  61.15(4)  (other  motions  before  an  appellate  court 
comprising  more  than  one  judge),  and  62.02(6)  (motion  for  leave  to  appeal  from  an  interlocutory 
order)  all  require  the  delivery  of  a  factum  and.  in  all  cases,  a  party  is  entitled  to  deliver  a  factum 
(rule  37.10(7)). 


Hearing  in  Absence  of  Opposite  Party 

A  motion  made  on  notice  shall  not  proceed  in  the  absence  of  the  opposite  party  until  15 
minutes  after  the  time  fixed  for  it  (rule  3.03(2)). 


Hearing  of  Motion  by  Telephone  Conference 

This  is  provided  for  in  rule  37.12  which  reads: 

Where  all  counsel  on  a  contested  motion  and  the  judge  or  officer  before  whom  the  motion  is  to  be  heard 
consent,  the  motion  may  be  heard  by  means  of  a  conference  telephone  call. 
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Motions  in  Complicated  Proceeding  or  Series  of  Proceedings 

Rule  37.15  provides  that  in  a  complicated  proceeding  or  where  there  are  two  or  more 
proceedings  in  a  court  that  involve  similar  issues  a,  judge  may  be  designated  to  hear  all  motions 
in  the  proceeding  or  proceedings.  The  designated  judge  shall  not  preside  at  the  trial. 


Prohibiting  Motions  without  Leave 

A  vexatious  litigant  may  be  prohibited  from  making  further  motions  without  leave  (rule 
37.16).  The  existence  of  a  pending  motion  for  other  relief  is  not  a  requirement  of  the  power 
to  grant  the  relief  under  this  provision  as  it  appears  to  be  in  the  former  rules  (rules  235a  and 
7751a(l)). 


REFERENCES 

General 

The  beginning  and  the  end  of  the  reference  segment  in  a  proceeding,  that  is,  the  directing 
of  a  reference  and  the  confirmation  of  the  report  is  dealt  with  in  Rule  54.  The  procedure  on  a 
reference  between  the  directing  of  it  and  the  confirmation  of  the  report  is  covered  by  Rule  55. 

A  new  feature  of  the  law  relating  to  references  is  that  all  of  it  is  now  contained  in  the  rules 
and  it  is  not,  as  was  the  case,  divided  between  statute,  (, Judicature  Act ,  ss.70  to  75)  and  the  rules 
(rules  402  to  462).  The  statutory  authorization  is  s.  90(1  )(r)  of  the  Courts  of  Justice  Act  which 
enables  rules  to  be  made  in  relation  to  "references  of  proceedings  or  issues  in  a  proceeding  and 
the  pow-ers  of  a  person  conducting  a  reference". 

The  application  of  Rules  54  and  55  is  provided  for  in  rule  54.01.  They  apply  to  references 
directed  under  rule  54.02,  under  any  other  rule,  or  under  a  statute.  Rule  54.02  is  given 
prominence  because  it  is  the  main  reference  rule.  It  replaces  ss.  70  and  71  of  the  Judicature  Act 
and  s.  29  of  the  County  Courts  Act. 


Directing  a  Reference 

As  I  have  just  said,  rule  54.02  is  the  main  reference  rule.  It  can  be  seen  from  it  that  the 
matters  that  may  be  referred  to  a  referee  without  the  consent  of  the  parties  are  those  provided 
for  in  rule  54.02(l)(b)  and  (c)  (which  cover  the  whole  proceeding  or  an  issue  in  it)  and  in  rule 
54.02(2)  (five  matters,  each  of  which  relates  to  an  issue  in  the  proceeding).  One  effect  of  these 
provisions  will  be  that  trial  judges  will  not  be  able  to  refer  the  issue  of  damages  to  a  referee 
without  the  consent  of  the  parties  (see  rule  54.02(l)(a))  unless  it  comes  within  rules  54.02(l)(b) 
and  (c)  or  54.02(2).  Judges  had  this  power  under  s.70(l)  of  the  Judicature  Act. 
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The  Report 


Necessity  for  Confirmation 

Rule  54.07  provides  that  "[a]  report  has  no  effect  until  it  has  been  confirmed".  This  settles 
a  point  that  was  not  clear  in  the  former  law.  See  Holmested  and  Gale,  Ontario  Judicature  Act 
and  Rules  of  Practice,  vol.  3,  pp.  2301-3  and  Canada  Square  Corp.  et  al.  v.  VS  Services  Ltd. 
et  al  (1981),  34  O.R.  (2d)  250  at  pp.  284-5,  130  D.  L.  R.  (3d)  205  at  pp.  242-3. 


Procedure  to  Confirm 

The  appeal  method  of  challenge  to  prevent  confirmation  of  a  report  provided  for  in  the 
former  rules  (rule  512)  has  not  been  carried  forward.  The  methods  of  challenge  now  provided 
for  are  bound  up  in  the  confirmation  procedure.  There  are  two  basic  methods  for  confirming 
a  report:  (1)  on  motion  and  (2)  by  passage  of  time. 


The  four  situations  in  which  these  basic  methods  may  work  are: 

(1)  Where  the  order  directing  a  reference  requires  the  referee  to  report  hack.  The  report 
may  be  confirmed  only  on  a  motion  to  the  judge  who  directed  the  reference  (rule  54.08(1)) 
unless  he  or  she  is  unable  to  hear  the  motion,  in  which  case  it  may  be  made  to  another  judge 
(rule  54.08(2)). 

(2)  Where  the  reference  is  to  a  family  law  commissioner  under  rule  70.22.  The  report  may 
be  confirmed  on  a  motion  to  any  High  Court  judge  where  a  High  Court  judge  directed  the 
reference  or  to  any  local  judge  where  a  local  judge  directed  the  reference  unless  the  referring 
judge  directs  that  the  motion  shall  be  to  him  or  her  (rule  70.22(3)). 

(3)  Where  the  order  directing  a  reference  does  not  require  the  referee  to  report  back.  The 
report  is  confirmed  on  the  expiration  of  15  days  after  a  copy,  with  proof  of  service  on  every 
party  who  appeared  on  the  reference,  has  been  filed  in  the  office  in  which  the  proceeding  was 
commenced  unless  a  notice  of  motion  to  oppose  confirmation  of  the  report  is  served  within  that 
time  (rule  54.09(1)).  Note  that  this  motion  to  oppose  confirmation  procedure"’  replaces  the 
former  procedure,  to  which  I  have  referred,  of  challenge  by  way  of  an  appeal  from  the  report 
within  15  days  from  the  date  of  serving  notice  of  filing  of  the  report  (rule  512).  If  the  report 
was  not  effective  before  confirmation,  was  it  a  logical  basis  for  appeal? 

(4)  Where  the  order  directing  a  reference  does  not  require  the  referee  to  report  back  but 
early  confirmation  is  sought.  Where  the  report  is  of  the  type  to  be  confirmed  by  the  passage 
of  time  there  is  the  ’option,  where  a  party  seeks  confirmation  before  the  expiration  of  the  period, 
to  make  a  motion  to  a  judge  for  confirmation  (rule  54.09(4)). 

Masters  (see  rule  20.04(3))  and  registrars  (default  judgments  in  mortgage  actions,  see  rule 
64.03(9)(a))  can  direct  references  but  have  no  power  to  direct  that  the  referee  report  back. 
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Accordingly,  the  only  method  of  confirming  a  report  of  this  kind  is  the  passage  of  time 
procedure  (rule  54.04(2)).  See  also  rule  54.09(2)(c)  to  the  effect  that  in  a  Supreme  Court 
proceeding  a  motion  to  oppose  confirmation  of  a  report  where  the  reference  was  directed  by  a 
master  or  a  registrar  is  to  be  made  to  a  High  Court  judge  or  a  local  judge. 


Procedure  on  a  Reference 

One  important  aspect  of  the  procedure  on  references  (which  procedure  is  dealt  with  generally 
in  Rule  55)  relates  to  the  referee’s  powers  to  hear  motions  on  the  -reference.  I  have  already 
referred  to  it.  The  general  rule  is  that  ”  [a]  referee  shall  hear  and  dispose  of  any  motion  made 
in  connection  with  the  reference"  (rule  54.05(1)).  The  method  of  challenging  a  referee’s  order 
made  on  a  motion  in  a  reference  is  not  an  appeal  but  a  motion  to  a  judge  to  set  aside  or  vary 
the  order  (rule  54.05(3)). 

The  only  other  aspect  of  procedure  on  a  reference  to  which  I  shall  refer  is  that  provided  for 
in  rule  55.02(18)  which  reads: 

Where  the  referee  has  made  a  ruling  on  the  admissibility  of  evidence  or  and  other  matter  relating  to  the  conduct 
of  the  reference  the  referee  shall,  on  the  request  of  any  party,  set  out  the  ruling  and  the  reasons  for  it  in  the  report 
or,  in  the  discretion  of  the  referee,  in  an  interim  report  on  the  reference. 

The  potential  value  of  embodying  a  ruling  in  an  interim  report  is  that  the  ruling  may  be 
challenged  and,  possibly,  corrected  before  the  reference  as  a  whole  is  completed. 

With  respect  to  the  procedure  on  a  reference  see  also  rule  64.06  which  contains  several 
provisions  which  bear  specifically  on  the  procedure  on  a  reference  in  a  mortgage  action. 


ASSESSMENT  OF  COSTS 

General 

As  I  noted  in  the  introduction  "assessment"  has  replaced  "taxation"  as  the  name  for  the 
process  to  determine  the  amount  of  costs  a  party  should  pay.  Rule  57  contains  rules  respecting 
a  party’s  entitlement  to  party  and  party  costs  of  a  proceeding  and  Rule  58  is  concerned  with  the 
assessment-procedure . 


Entitlement  to  Costs 


The  Statutory  Base 

This  is  set  forth  in  s.  141(1)  of  the  Courts  of  Justice  Act  which  reads: 

Subject  to  the  provisions  of  an  Act  or  rules  of  court,  the  costs  of  a  proceeding  or  a  step  in  a  proceeding  are  in 
the  discretion  of  the  court,  and  the  court  may  determine  by  whom  and  to  what  exient  the  costs  shall  be  paid. 
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Note  that  the  statute  expressly  provides  for  the  overriding  effect  of  the  rules  with  respect  to  the 
exercise  of  the  court’s  discretion.  I  shall  now  deal  with  some  of  them. 


Rules  on  Entitlement  to  Costs 

After  stressing  the  importance  of  the  result  and  any  offer  to  settle  made  in  writing  in  its 
opening  words  rule  57.01(1)  lists  several  factors  in  els.  (a)  to  (i)  which  are  also  to  be  taken  into 
account  by  the  court  in  exercising  its  discretion  to  award  costs.  There  is  probably  nothing  new 
in  this  list  which  is,  necessarily,  open-ended;  it  concludes  with  "any  other  matter  relevant  to  the 
question  of  costs".  Its  value  is  that  it  collects  into  one  place  a  statement  of  generally  recognized 
factors  and  it  should  be  of  assistance  in  preparing  arguments  on,  and  deciding,  questions  of  costs 
entitlement. 

One  significant  innovation  which  "overrules"  the  existing  law  and  widens  the  court’s 
discretion  over  costs  is  provided  for  in  rule  57.01(2)  which  reads: 


The  fact  that  a  party  is  successful  in  a  proceeding  does  not  prevent  the  court  from  awarding  costs  against  the 
party  in  a  proper  case. 

The  following  examples  are  given  of  provisions  in  the  rules,  outside  of  the  costs  rules  proper 

(Rules  57  and  58),  which  are  concerned  with  costs  and  which  could  govern  ultimate  costs 

dispositions: 

(1)  The  fixing  of  costs  on  a  solicitor  and  client  basis  and  ordering  that  they  be  paid  forthwith 
where  a  motion  for  a  summary  judgment  fails,  unless  the  court  is  satisfied  that  the 
motion  was  reasonable  (rule  20.06(1)). 

(2)  The  same  kind  of  a  costs  disposition  as  in  (1)  where  a  party  to  a  motion  for  summary 
judgment  has  acted  in  bad  faith  or  primarily  for  the  purpose  of  delay  (rule  20.06(2)). 

(3)  A  party  examining  a  non-party  for  discovery  is  not  entitled  to  recover  the  costs  of  the 
examination  from  another  party  unless  the  court  expressly  orders  otherwise  (rule 
31.10(4)). 

(4)  If  the  court  finds  that  an  oral  examination  out  of  court  was  improperly  conducted  or 
adjourned  it  "may  order  the  [responsible]  person  to  pay  personally  and  forthwith  the  costs 
of  the  motion,  any  costs  thrown  away  and  the  costs  of  any  continuation  of  the 
examination  and  the  court  mav  fix  the  costs  and  make  such  other  order  as  is  just"  (rule 
34.14(2)). 

(5)  Where  leave  is  refused  for  the  hearing  of  a  motion  in  other  than  the  respondent’s 
solicitor’s  county  the  court  shall  fix  the  costs  of  the  responding  party  on  a  solicitor  and 
client  basis  together  with  travelling  expenses  and  order  the  moving  party  or  his  or  her 
solicitor  to  pay  those  costs  forthwith,  unless  the  court  is  satisfied  that  the  making  of  the 
motion  was  reasonable  (rule  37.03(6)). 
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A  party  who  cross-examines  on  an  affidavit  on  a  motion  "is  liable  for  the  party  and  party 
costs  of  every  adverse  party  on  the  motion  in  respect  of  the  cross-examination,  regardless 
of  the  outcome  of  the  proceeding,  unless  the  court  orders  otherwise"  (rule  39.02(4)(b)). 

(7)  Rule  49.10  contains  provisions  respecting  entitlement  to  costs  where  an  offer  to  settle  is 
not  accepted  and  the  proceeding  goes  to  judgment.  Note  that  these  provisions  are  subject 
to  the  court  ordering  otherwise. 

(8)  Rule  51.04  contains  a  soft  costs  provision  -  a  "take  into  account"  one: 

Where  a  party  denies  or  refuses  to  admit  the  truth  of  a  fact  or  the  authenticity  of  a  document  after  receiving 
a  request  to  admit,  and  the  fact  or  document  is  subsequently  proved  at  the  hearing,  the  court  may  take  the  denial 
or  refusal  into  account  in  exercising  its  discretion  respecting  costs. 

(9)  Where  a  defined  party  insists  on  being  represented  by  a  different  solicitor  on  a  reference 
he  or  she  shall  not  recover  the  costs  of  the  separate  representation  and,  unless  the  referee 
orders  otherwise,  shall  pay  all  costs  incurred  by  the  other  parties  as  a  result  of  the 
separate  representation  (rule  55.02(8)). 

(10)  The  court  may  impose  costs  sanctions  where  evidence  for  use  on  an  appeal  is  transcribed 
or  exhibits  are  reproduced  unnecessarily  (rule  61.05(8)). 

In  addition,  I  refer  back  to  the  strong  costs  scheme  to  discourage  unnecessary  motions  which 
is  provided  for  in  rules  57.03(1)  and  (2).  See  "MOTIONS",  supra ,  at  p.  294. 

There  is  also  express  power  to  impose  liability  on  a  solicitor  for  costs  where  he  or  she  has 
caused  costs  to  be  incurred  without  reasonable  cause  or  in  other  expressed  similar  circumstances 
(rule  57.07). 

Rule  57.02  enables  the  court,  for  the  assistance  of  the  assessment  officer,  to  give  direction 
"With  respect  to  the  costs  factors  listed  in  rule  57.01.  The  "receiving"  provision  relating  to 
these  directions  is  in  rule  58.07(2)  which  obliges  assessment  officers  to  give  effect  to  directions 
given  by  the  court  under  rule  57.02.  I  turn  now  to  the  rules  on  assessment. 


Rules  on  Assessment  of  Costs 


Avoidance  of  Assessments 

It  should  be  noted  at  the  outset  that  an  assessment  of  costs  may  be  avoided  entirely  if  the 
court  exercises  its  power  to  fix  costs  under  rule  57.01(3),  which  reads: 

In  awarding  costs,  the  court  may  fix  all  or  part  of  the  costs  with  or  without  reference  to  the  Tariffs,  instead  of 
referring  them  for  assessment,  and  where  the  costs  are  not  fixed,  they  may  be  assessed  under  Rule  58. 

The  "may"  in  the  last  clause  recognizes  that  costs  do  not  have  to  be  assessed.  They  may,  of 
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course,  be  settled  by  the  parties. 

Necessity  of  Rule  or  Order  as  Basis  for  Assessment 

The  provisions  in  Rule  58  come  into  play  where  either  "a  rule  or  order  provides  that  a  party 
is  entitled  to  ...  costs"  (rule  58.01).  An  order  awarding  costs  will  be  the  usual  authority  for  an 
assessment  of  costs  but  there  are  several  rules  which  defme  situations  which  enable  a  party  to 
have  costs  assessed  without  an  order.  See,  for  example,  rule  23.05  (costs  on  discontinuance  of 
action),  rule  37.09(3)  (costs  on  an  abandoned  motion),  rule  38.09(3)  (costs  on  an  abandoned 
application),  rule  49.07(5)  (costs  where  accepted  offer  does  not  provide  for  costs),  rule  57.04 
(costs  to  which  a  party  is  entitled  on  a  settlement  which  does  not  determine  their  amount),  rule 
60.11(10)  (costs  of  a  motion  under  rule  60.11(9)  and  expenses  of  doing  an  act  required  to  be 
done  under  the  order),  rule  60.19  (certain  costs  of  enforcing  an  order),  and  61.13(3)  (costs  of 
an  abandoned  appeal).  Each  of  these  provisions  should  be  read  not  only  with  rule  58.01,  which 
deals  with  entitlement  to  assessment,  but  also  with  rules  57.04  (in  the  case  of  a  settlement), 
58.03(1)  and  58.08  (in  the  case  of  an  abandoned  motion,  application  or  appeal)  which  are  all 
concerned  with  the  mechanics  of  commencing  the  assessment  process. 


Tariffs 

Rule  58.06(1)  continues  the  rule  (formerly  rule  683(1))  that  solicitors’  fees  and  disbursements 
shall  be  assessed  and  allowed  in  accordance  with  the  tariffs  and  that  certain  disbursements  shall 
be  assessed  and  allowed  under  regulations  made  under  the  Administration  of  Justice  Act.  Note 
that  there  are  no  longer  separate  tariffs  for  the  Supreme  Court  and  the  District  Court  (the  court 
which  has  replaced  the  county  and  district  courts).  However,  there  are  several  tariff  items  which 
make  the  amount  of  costs  to  which  a  party  is  entitled  turn  on  whether  the  case  involves  "$25,000 
or  less"  or  "more  than  $25,000"  -  and  it  may  be  noted  that  the  general  jurisdiction  of  the  District 
Court  relates  to  actions  involving  $25,000  or  less  ( Courts  of  Justice  Act,  s.  32). 

Note  the  following  innovations  in  Tariff  A  -  Part  II  which  allow  disbursements  for:  a 
reasonable  amount  for  experts’  reports  supplied  to  the  other  parties  as  required  by  the  Evidence 
Act  or  the  rules  and  that  were  reasonably  necessary  for  the  conduct  of  the  proceeding  (item  24); 
a  reasonable  amount  for  copies  of  documents  or  authorities  prepared  for  use  of  the  court  and 
supplied  to  the  opposite  party  (item  29);  a  reasonable  amount  for  copies  of  records,  appeal  books 
and  factums  (item  30);  and  a  reasonable  amount  for  any  disbursement  reasonably  necessary  for 
the  conduct  of-a  proceeding  where  ordered  by  the  presiding  judge  or  officer  (item  33). 


The  Assessment 

A  list  of  factors  to  be  taken  into  consideration  is  provided  for  the  assessment  officer  (rule 
58.07(1))  and  also,  as  I  have  said,  the  assessment  officer  shall  give  effect  to  any  direction  by 
the  court  under  rule  57.02  (rule  58.07(2)).  The  assessment  officer  is  given  power  to  award  and 
fix  the  costs  of  an  assessment  (rule  58.06(5)).  In  the  former  rules  this  power  is  expressed 
obliquely  as  an  item  and  note  in  the  tariff.  (See  item  21  of  Tariff  A  (Supreme  Court)  and  item 
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18  of  Tariff  A  (County  Court)). 

Appeals  from  Assessments 

These  are  now  provided  for  by  statute  (see  Courts  of  Justice  Act ,  ss.13(2)(c),  36(5)  and 
103(4)(b))  and  not  by  rule  as  under  the  former  practice  (rule  516(2)).  An  appeal  is  confined  to 
issues  in  respect  of  which  an  objection  was  served  under  rule  58.11  and  is  governed  by  rule 
62.01  (rule  58.12).  Former  rule  516(2)  provided  for  appeals  not  only  with  respect  to  items  to 
which  objection  had  been  taken  but  also  "upon  any  question  of  principle". 


APPEALS 

General 

Having  regard  to  the  analysis  at  the  outset  of  these  comments  I  suppose  it  could  be  said  that 
an  appeal  is  the  sixth  stage  of  an  action,  but  since  it  is  far  from  being  an  inevitable  part  of  a 
proceeding  (action  or  application)  I  have,  rather,  treated  an  appeal  as  one  of  the  occasional 
elements  in  a  proceeding. 

This  part  of  my  comments  is  primarily  concerned  with  the  appeal  procedures  which  are 
provided  for  in  the  new  rules.  Since  the  matter  of  appellate  procedure  is  functionally  related  to 
the  nature  of  rights  of  appeal  and  appellate  powers  I  shall  also,  briefly,  discuss  these. 

One  general  feature  of  the  new  law  concerned  with  appeals  is  the  general  scope  of  several 
of  its  provisions.  This  is  particularly  evident  in  the  Courts  of  Justice  Act  and  flows  from  the 
fact  that  it  is  a  consolidation  statute.  For  example,  s.144,  which  is  concerned  with  appellate 
powers,  is  applicable  to  "la  court  to  which  an  appeal  is  taken".  Many  of  its  provisions  are 
similar  or  identical  to  those  in  ss.29  to  31  of  the  Judicature  Act ,  which  were  expressly  made 
applicable  to  the  Court  of  Appeal  and,  by  implication,  to  the  Divisional  Court.  The  expression 
"a  court  to  which  an  appeal  is  taken"  makes  these  powers  now  applicable  not  only  to  appeals 
to  the  Court  of  Appeal  but  also,  at  least,  to  the  Divisional  Court,  a  judge  of  the  High  Court  and 
a  judge  of  the  District  Court  unless  another  statute  provides  otherwise.  (I  say  "at  least"  because 
s.  144  is  in  Part  Vffl  of  the  Act  and  the  first  subsection  in  this  part,  s.  108(1),  reads:  "This  Part 
applies  to  civil  proceedings  in  courts  in  Ontario.")  Rule  63  in  the  new  rules,  which  is  concerned 
with  the  subject  of  the  stay  of  orders  pending  appeal  and  contains  several  provisions  similar  to 
those  in  the  former  rules  relating  to  appeals  to  the  Court  of  Appeal  and  the  Divisional  Court, 
is  generally  applicable  to  the  four  kinds  of  appeal  I  have  just  mentioned.  (The  rules  apply  only 
to  proceedings  in  the  Supreme  Court  and  the  District  Court  -  and  to  some  matters  in  a  surrogate 
court,  but  I  am  not  aware  of  any  appeal  to  a  surrogate  court  which  would  attract  the  application 
of  the  rules  (rule  1.02(1).)  The  actual  use  of  these  provisions  and  powers  may  well,  and 
undoubtedly  should,  vary  according  to  the  facts  of  particular  appeals  in  these  different  forums, 
but  they  are  all,  at  least  potentially,  applicable  across  the  board. 

Functionally,  the  first  consideration  when  an  appeal  from,  or  other  kind  of  challenge  to,  a 
tribunal’s  decision  is  contemplated  is  the  nature  of  the  right  of  review,  if  any,  that  the  law 
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affords.  I  turn  to  this  subject  now. 


Rights  of  Appeal  and  Review 
Application  of  New  Legislation:  Transition 

The  general  rule  is  that  the  Courts  of  Justice  Act  applies  to  all  proceedings,  whether 
commenced  before  or  after  the  Act  comes  into  force  (s.  156(1)).  One  exception  is  provided  for 
in  s.  156(2),  which  reads: 

Where  a  notice  of  appeal  is  delivered  before  this  Act  comes  into  force,  the  appeal  shall  be  heard  and  determined 
by  the  court  that  had  jurisdiction  over  the  appeal  before  this  Act  comes  into  force. 

Another  exception  is  one  that  depends  upon  obtaining  a  court  order.  It  is  provided  for  in 
s.  156(3)  of  the  Act  which  I  have  quoted  under  "Transitional  Provisions",  supra ,  at  p.  266. 


Conferred  by  Statute 

The  following  are  lists  of  the  rights  of  appeal  and  review  conferred  by  the  Courts  of  Justice 
Act  arranged  with  little  or  no  elaboration  or  qualification  (see  the  statutory  provisions  themselves 
for  this)  according  to  the  appellate  or  reviewing  court  and  the  kinds  of  decision  appealable  or 
reviewable. 

To  the  Court  of  Appeal: 

(1)  from  an  order  of  the  Divisional  Court  with  leave  (s.  17(l)(a)); 

(2)  from  a  final  order  of  a  judge  of  the  High  Court,  District  Court  or  Unified  Family 
Court  (note  the  qualification  at  the  beginning  of  s.  46(4)  respecting  the  Unified 
Family  Court)  except  an  order  for  payment  of  not  more  than  $25,000  or  an  order 
dismissing  a  claim  for  this  amount  or  a  claim  for  more  than  this  amount  where  the 
judge  indicates  that  had  the  claim  been  allowed  the  amount  awarded  would  have  been 
not  more  than  $25,000  (ss.  17(1)(&),  36(1)  and  46(4)(<2);  for  details  see  ss.  15(l)(<z), 
36(2)  and  46(4)(h)); 

(3)  from  an  order  of  a  local  judge  of  the  High  Court  with  the  same  exceptions  as  those 
set  forth  in  (2)  above  and  except  where  the  order  could  have  been  made  by  a  master 
(s.  17(l)(c);  for  details  see  s.  15(l)(c)); 

(4)  from  an  order  normally  appealable  to  the  Divisional  Court  or  High  Court  where  an 
appeal  in  the  same  proceeding  lies  to  and  is  taken  to  the  Court  of  Appeal  (s.  17(2)); 

(5)  of  a  decision  of  a  judge  of  the  Court  of  Appeal  made  on  motion,  on  a  motion  to  set 
aside  or  vary  (s.  18(3)(6)); 


Civil  Procedure  n  -  Michael  S.  F.  Watson 


Chapter  I  -  Overview  of  Rules  of  Civil  Procedure 


(6)  from  an  order  of  a  High  Court  or  District  Court  judge  granting  an  injunction  in  a 
labour  dispute  (ss.  115(10));  and 

(7)  to  round  out  the  list  of  the  Court  of  Appeal’s  jurisdiction  under  the  Courts  of  Justice 
Act  mention  should  be  made  of  the  reference  of  a  question  to  the  Court  of  Appeal  by 
the  Lieutenant  Governor  in  Council  for  hearing  and  consideration  provided  for  in  s. 
19,  even  though  it  is  not  a  right  of  appeal  or  review. 


To  the  Divisional  Court : 

(1)  from  a  final  order  of  a  judge  or  local  judge  of  the  High  Court,  a  judge  of  the  District 
Court,  or  a  judge  of  the  Unified  Family  Court  (note  the  qualification  at  the  beginning 
of  s.  46(4)  respecting  the  Unified  Family  Court)  for  payment  of  not  more  than 
$25,000,  and  several  variations  on  this  theme  all  involving  amounts  of  not  more  than 
$25,000  (ss.  15(l)(fl),  36(2)  and  46(4 )(£)); 

(2)  from  an  interlocutory  order  of  a  judge  of  the  High  Court,  with  leave  (s.  15(1  )(&)); 

(3)  from  an  interlocutory  order  of  a  local  judge  of  the  High  Court,  with  leave,  other  than 

an  order  that  could  have  been  made  by. a  master  (s.  15(l)(c)); 

(4)  from  a  final  order  of  a  master  (s.  15(1)02)); 

(5)  from  a  final  order  of  a  local  judge  of  the  High  Court  where  the  order  could  have 

been  made  by  a  master  (s.  15(1  )(e));  and 

(6)  from  an  order  normally  appealable  to  the  High  Court  where  an  appeal  in  the  same 
proceeding  lies  to  and  is  taken  to  the  Divisional  Court  (s.  15(2)). 


To  the  High  Court : 


(1)  from  an  interlocutory  order  of  a  master  (s.  13(2)(a)); 

(2)  from  an  interlocutory  order  of  a  local  judge  of  the  High  Court  where  the  order  could 

have  been  made  by  a  master  (s.  13(2)(£>)); 

(3)  from  a  certificate  of  assessment  of  costs  in  a  Supreme  Court  proceeding,  in  a  District 
Court  proceeding  or  in  a  proceeding  before  a  non-court  tribunal  (ss.  13(2)(c),  36(5) 
and  103(4)(&)); 

(4)  from  an  interlocutory  order  of  a  judge  of  the  District  Court  (s.  36(3)); 

(5)  from  an  order  made  by  the  Unified  Family  Court  described  in  s.  46(3);  and 
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(6)  from  an  interlocutory  order  made  by  the  Unified  Family  Court  described  in  s. 
46(4)(c). 

To  the  District  Court : 

There  are  no  rights  of  appeal  to  the  District  Court  conferred  by  the  Courts  of  Justice  Act. 
However,  other  statutes  provide  for  such  appeals  (see,  e.g.,  s.  36  of  the  Family  Law  Reform  Act, 
s.  76  of  the  Children ’s  Law  Reform  Act  and  ss.43  and  84  of  the  Child  Welfare  Act)  and  appeal 
provisions  in  the  Courts  of  Justice  Act  may,  in  varying  degrees,  be  applicable  to  these  appeals. 
Much  depends,  of  course,  on  the  scope  of  the  appeal  provisions  in  these  individual  statutes. 


General 

The  foregoing  sets  forth  rights  of  appeal  conferred  expressly  by  the  Courts  of  Justice  Act. 
As  far  as  appeals  from  the  Unified  Family  Court  are  concerned  some  appeal  routes  do  not 
appear  on  the  surface  of  the  Act  but  have  to  be  determined  by  applying  s.  46  and  the  Schedule 
to  Part  in  of  the  Act  to  the  facts  of  the  instant  case.  There  are,  of  course,  many  provisions  for 
appeal  in  statutes  other  than  the  Courts  of  Justice  Act,  particularly  with  respect  to  the  Divisional 
Court,  and  so  the  lists  I  have  set  out  do  not  by  any  means  give  a  complete  picture  of  the 
appellate  structure  in  Ontario. 


Conferred  by  Rule 

None  of  the  rules  I  am  about  to  mention  or  list  expressly  confers  a  right  of  appeal  or  even, 
in  some  cases,  what  may  be  called  a  right  of  review.  They  all,  however,  involve  methods  of 
obtaining  some  benefit  in,  or  making  submissions  to,  an  appellate  forum  or,  alternatively,  of 
setting  aside  an  order  or  decision. 

Under  Rule  13  a  person  may  move  to  intervene  in  a  proceeding  in  the  Court  of  Appeal  or 
Divisional  Court  either  as  an  added  party  (rule  13.01)  or  as  a  friend  of  the  court  (rule  13.02). 
See  rule  13.03  respecting  who  may  grant  leave  in  each  of  these  courts. 

Under  Rule  22  a  motion  may  be  made  to  a  judge  of  the  Court  of  Appeal  to  have  a  special 
case  determined  in  the  first  instance  in  that  court.  The  subject  of  the  special  case  may  be 
compendiously'  described  as  one  where  case  law  needs  to  be  settled  or  corrected.  See  rules 
22.03  and  61.01  (b). 

The  following  is  a  list  of  provisions  in  the  rules  which  provide  for  the  remedy,  on  motion, 
of  setting  aside  or  varying  an  order.  I  set  them  forth  in  numerical  order  without  analysis  or 
description  of  the  court  or  judicial  officer  to  whom  the  motion  may  be  made  in  each  case.  Apart 
from  the  fact  that  they  all  have  in  common  the  remedy  of  setting  aside  or  varying,  among 
themselves  they  are  not  all  uniform  in  their  implicit  requirements.  For  example,  a  motion  to 
set  aside  a  default  judgment  under  rule  19.09  or  a  judgment  at  trial  under  rule  52.01(3)  are  in 
no  sense  appellate  remedies  involving  the  correctness  of  the  order  in  question,  although  the 
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merits  of  the  moving  party’s  case  may  be  relevant;  on  the  other  hand,  a  motion  to  a  judge  under 
rule  54.05(3)  to  set  aside  or  vary  a  referee’s  order  may  involve  solely  the  correctness  of  the 
order  and  amount  to  nothing  less  than  an  appeal. 


Provision 


Description  of  Order  that  May  be  Set  Aside  or  Varied 


Rule  2.01(l)(b) 

Rule  19.09 
Rule  34.13 
Rule  37.14 

Rule  38.12 
Rule  44.05 
Rule  52.01(3) 
Rule  53.02(2) 
Rule  54.05(3) 
Rule  55.02(6) 
Rule  55.06(11) 
Rule  59.06(2)(a) 

Rule  60.09(4) 
Rule  60.11(8) 
Rule  61.15(5) 

Rule  64.06(6) 

Rule  64.06(12) 

Rule  68.06(4) 


Only  where  and  as  necessary  in  the  interest  of  justice  an  order  for  failure  to 
comply  with  the  rules. 

A  default  judgment. 

An  official  examiner’s  ruling. 

An  order  obtained  on  motion  without  notice, 
an  order  of  a  registrar  and  others. 

A  judgment  given  on  application  without  notice,  etc. 

An  interim  order  for  the  recovery  of  possession  of  personal  property. 

A  judgment  at  trial. 

An  order  that  evidence  may  be  given  by  affidavit. 

A  referee’s  order  on  a  motion  in  a  reference. 

An  order  directing  a  reference  or  order  adding  a  person  as  a  party. 

A  sale  conducted  by  a  referee. 

An  order  obtained  by  fraud  or  one  which  may  be  set  aside  on  the  ground  of 
facts  arising  after  it  was  made. 

A  writ  of  sequestration. 

A  contempt  order. 

An  order  or  decision  of  the  Registrar  of  the  Divisional  Court  or  the  Court  of 
Appeal. 

A  judgment  in  a  mortgage  action  or  an  order  adding  a  subsequent 
encumbrancer  as  a  party  in  a  mortgage  action. 

A  judgment  in  a  mortgage  action  or  an  order  adding  a  person  other  than  a 
subsequent  encumbrancer  as  a  party  to  a  mortgage  action. 

An  order  of  the  Registrar  of  the  Divisional  Court. 


Cross-appeals 

Note  that  the  cross-appeal  procedure  applies  not  only  to  a  respondent  who  seeks  to  set  aside 
or  vary  the  order  appealed  from  (rule  61.06(l)(a))  but  also  to  what  may  be  called  a  contingent 
appeal  where  the  respondent  "will  seek,  if  the  appeal  is  allowed  in  whole  or  in  part,  other  relief 
or  a  different  disposition  than  the  order  appealed  from"  (rule  61.06(l)(b)). 

Powers  on  Appeal 

As  I  have  indicated,  the  basic  catalogue  of  the  powers  which  "a  court  to  which  an  appeal  is 
taken"  may  exercise  are  set  forth  in  s.  144  of  the  Courts  of  Justice  Act  and,  generally,  carry 
forward  provisions  that  were  in  ss.  29  to  31  of  the  Judicature  Act.  However,  there  are  two 
powers  which  find  new  expression  in  the  Courts  of  Justice  Act  and  I  shall  mention  them. 
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The  first  is  found  in  s.  144(2),  which  reads: 

On  motion,  a  court  to  which  an  appeal  is  taken  may  make  any  interim  order  that  is  considered  jus:  to  prevent 

prejudice  to  a  party  pending  the  appeal. 

This  provision  carries  forward  an  important  part  of  what  was  in  each  of  ss.33  (Court  of 
Appeal)  and  40  (Divisional  Court)  of  the  Judicature  Act  but  deletes  the  restriction  in  those 
provisions  which  confined  the  power  to  "during  vacation".  Further,  it  may  have  widened  the 
power  by  stating  its  purpose  to  be  "to  prevent  prejudice  to  a  party"  in  place  of  "to  prevent 
prejudice  to  the  claim  of  any  of  the  parties".  (Emphasis  added.)  The  motion  for  the  interim 
order  is  to  continue  to  be  made  to  a  single  judge  of  the  Divisional  Court  or  Court  of  Appeal 
(ss.  16(3)  and  18(3),  and  see  "Motions  in  Appellate  Courts",  infra ,  at  p.  319).  Undoubtedly  this 
power  is  closely  related  to  that  of  a  stay  pending  appeal  (Rule  63,  and  see  "Stay  Pending 
Appeal",  infra,  at  p.  327)  and  may  find  significant  use  in  cases  not  covered  by  the  stay 
provisions. 

The  second  power  is  found  in  s.  144(3),  which  reads: 

On  motion,  a  court  to  which  an  appeal  is  taken  may,  in  a  proper  case,  quash  the  appeal. 

This  states  expressly  what  was  implicit  in  s.  13(1)  of  the  Judicature  Act  (see  Pigott  v.  Pigott, 
[1969]  2  O.R.  427).  A  motion  to  quash  in  the  Court  of  Appeal  is  to  be  made  to  a  court  of  three 
judges  (see  Courts  of  Justice  Act ,  s.  18(3)  and  "Motions  in  Appellate  Courts",  infra ,  at  p.  319). 

Leave  to  Appeal 

To  the  Court  of  Appeal  and  Divisional  Court 

One  way  of  describing  an  appeal  which  requires  leave  is  the  negative  description  that  it  is 
not  an  appeal  as  of  right.  Until  leave  is  granted  there  is  no  right  of  appeal  to  be  exercised  and 
so  it  is  appropriate  that  the  leave  to  appeal  provisions  bearing  on  appeals  to  the  Court  of  Appeal 
and  the  Divisional  Court  which  require  the  leave  of  those  courts,  or  of  judges  of  them,  are  set 
forth  near  the  beginning  of  Rule  61  (the  general  rule  concerned  with  those  two  appellate  courts) 
in  rule  61.03. 

Since  leave  to  appeal  is  obtained  on  motion  in  the  Court  of  Appeal  and  the  Divisional  Court 
the  first  provision  which  is  potentially  applicable  is  rule  61.15  (motions  in  an  appellate  court) 
which,  in  turn,  makes  certain  provisions  in  the  general  motions  rule  (Rule  37)  applicable  (rule 
61.15(1)).  I  shall  deal  with  the  general  subject  of  motions  in  an  appellate  court  in  the  next  part 
of  these  comments  and  for  now  confine  myself  to  that  kind  of  motion  which  is  for  an  order 
granting  leave  to  appeal.  With  respect  to  this  kind  of  motion  there  are  some  particular 
provisions  which  take  precedence  over  the  general  motion  procedures  of  Rule  37  which  are 
incorporated  by  reference  by  rule  61.15(1).  I  set  out  the  salient  features  of  the  motion  for  leave 
procedure: 

(1)  the  notice  of  motion  for  leave  shall  be  served  within  15  days  after  the  date  of  the 
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order  or  decision  from  which  leave  to  appeal  is  sought,  unless  a  statute  provides 
otherwise,  and  filed  within  five  days  after  service  (rule,  61.03(1)); 

(2)  the  notice  of  motion  shall  not  state  a  date  for  the  hearing  of  the  motion  but  shall  state 
that  the  motion  will  be  heard  on  a  date  to  be  fixed  by  the  registrar  (rule  61.03(1)); 

(3)  the  moving  party  shall  deliver  a  motion  record  and  factum  (rule  61.03(2)(a)); 

(4)  the  responding  party  may  deliver  a  motion  record  and  factum  (rule  61.03(2)(b));  and 

(5)  the  moving  party’s  notice  of  motion  and  factum  shall,  where  practicable,  set  out  the 
specific  questions  that  it  is  proposed  the  court  should  answer  if  leave  to  appeal  is 
granted  (rule  61.03(3);  and  see  Courts  of  Justice  Act,  s.  17(l)(a)  often  a  question  that 
is  not  a  question  of  fact  alone"). 

The  most  usual  motion  which  will  be  covered  by  the  rule  61.03  procedure  in  the  Court  of 
Appeal  will  be  a  motion  for  leave  to  appeal  from  an  order  of  the  Divisional  Court  under  s. 
17(l)(tf)  of  the  Courts  of  Justice  Act.  Much  rarer  will  be  motions  for  leave  to  appeal  under  s. 
143  of  that  Act  from  orders  made  with  consent  and  costs  orders.  In  the  federal  field  see  also 
the  Bankruptcy  Act,  s.  163(e)  and  the  Winding-up  Act,  s.  103.  In  the  Divisional  Court  the  most 
common  motions  will  be  for  leave  to  appeal  from  administrative  tribunals  such  as  the  Ontario 
Municipal  Board  ( Ontario  Municipal  Board  Act,  s.  95)  and  the  Ontario  Energy  Board  ( Ontario 
Energy  Board  Act,  s.  32).  To  the  extent  that  the  appeal  provisions  in  a  statute  are  in  conflict 
with  those  in  the  rules  the  statutory  provisions  take  precedence.  See  Courts  of  Justice  Act,  s. 
90(2). 

To  the  Divisional  Court  from  Interlocutory  Orders 

The  other  major  rule  governing  motions  for  leave  to  appeal  is  rule  62.02  which  is  concerned 
with  motions  for  leave  to  appeal  to  the  Divisional  Court  from  an  interlocutory  order  of  a  judge 
of  the  High  Court  ( Courts  of  Justice  Act,  s.  15(1)(6))  and  of  a  local  judge  of  the  High  Court 
other  than  orders  that  could  have  been  made  by  a  master  ( Courts  of  Justice  Act,  s.  15(l)(c)). 
Since  rule  62.02  is  concerned  with  a  motion  before  a  High  Court  judge  or  local  judge  of  the 
High  Court  note  that  the  relevant  parts  of  Rule  37,  the  general  rule  which  governs  motions, 
would  be  applicable  to  the  motion  as  well  as  rule  62.02  itself. 

(It  is  perhaps  unnecessary  to  note  that  ss.  13(2)  and  15(1)  of  the  Courts  of  Justice  Act  are 
prefaced  by  the  qualification  "Subject  to  the  Divorce  Act  (Canada)".  All  appeals  from  orders 
under  that  Act  (s.17)  "whether  final  or  interlocutory,  other  than  a  decree  absolute"  lie  to  the 
Court  of  Appeal.) 

Section  15(1)(£)  and  (c)  and  rule  62.02,  combined,  replace  what  was  formerly  contained 
entirely  in  rule  499.  I  mention  the  following  innovations: 

(1)  As  I  have  indicated,  an  interlocutory  order  of  a  local  judge  which  could  not  have  been 
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made  by  a  master  is  brought  into  the  scheme.  Formerly  all  interlocutor}'  orders  of  a  local  judge, 
subject  to  the  Divorce  Act ,  were  appealable  to  a  High  Court  judge  (rule  514).  Now  only  a  local 
judge’s  order  which  a  master  could  have  made  is  so  appealable  ( Courts  of  Justice  Act ,  s. 
13(2)(Z?)).  Note  that  either  a  High  Court  judge  or  a  local  judge  may  grant  the  leave  to  appeal 
to  the  Divisional  Court  from  an  interlocutory  order  of  a  local  judge  (rule  62.02(2)). 

(2)  While  the  tests  for  granting  leave  appear  to  be  substantially  the  same  as  under  the 
former  law  (compare  rule  62.02(5)  with  rule  499(3))  the  first  mentioned  test  is  now  expressed 
more  sharply  ’’there  is  a  conflicting  decision  by  another  judge  or  court  in  Ontario  or  elsewhere 
on  the  matter  involved"  rather  than  "there  are  conflicting  decisions  by  a  judge  or  court  upon  the 
matter  involved". 


Motions  in  Appellate  Courts 


General 

It  may  be  noted  at  the  outset  that  motions  properly  made  in  the  Court  of  Appeal  or 
Divisional  Court  may  be  made  either  before  (e.g.,  for  an  order  granting  leave  to  appeal  or  to 
extend  the  time  for  appealing)  or  after  the  appeal  is  commenced  and  in  proceedings  that  are  not 
appeals  (e.g.,  in  a  special  case  or  a  reference).  This  is  recognized  in  ss.  16(3)  and  18(3)  of  the 
Courts  of  Justice  Act  which  refer  to  "[a]  motion  in  the  Divisional  Court  [or  Court  of  Appeal]", 
and  not  to  "a  motion  in  an  appeal  or  proceeding  in  the  Divisional  Court  [or  Court  of  Appeal]". 
See  also  rule  61.01  which  makes  rules  61.02  to  61.15  (rule  61.15  governs  motions  in  an 
appellate  court)  also  applicable  to  certain  specified  "proceedings  in  an  appellate  court"  which  are 
not  an  appeal. 

As  I  have  indicated,  the  general  rule  which  is  concerned  with  motions  in  the  Court  of  Appeal 
and  the  Divisional  Court  is  rule  61.15  and  it  can  be  seen  that  its  first  subrule  (61.15(1))  incorpo¬ 
rates  by  reference  several  of  the  provisions  in  the  general  rule  relating  to  motions,  Rule  37.  I 
shall  refer  to  some  of  the  implications  of  this  incorporation  but  before  doing  so  shall  deal  with 
the  categorization  of  motions  in  these  two  courts  according  to  whether  they. are  made  to  one 
judge  of  the  appellate  court  or  to  a  panel  of  judges  -  three  judges  in  the  Divisional  Court  and 
almost  invariably  three  judges  in  the  Court  of  Appeal  but  possibly  more.  See  Courts  of  Justice 
Act ,  ss.  16(1)  and  18(1). 


Motion  to  One  Judge 

I  begin  by  quoting  s.  18(1)  and  (3)  of  the  Courts  of  Justice  Act: 

(1)  Unless  otherwise  provided,  every  proceeding  in  the  Court  of  Appeal  shall  be  heard  and  determined  by  not 
fewer  than  three  judges  sitting  together,  and  always  by  an  uneven  number  of  judges. 

(3)  A  motion  in  the  Court  of  Appeal,  except  a  motion  for  leave  to  appeal,  a  motion  to  quash  an  appeal  or  such 
other  motion  as  is  specified  by  the  Rules  of  Civil  Procedure,  shall  be  heard  and  determined  by  one  judge, 
but. 
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(a)  the  judge  may  adjourn  the  motion  to  a  panel  of  the  Court  of  Appeal; 

( b )  where  the  motion  is  heard  by  one  judge,  a  panel  of  the  Court  of  Appeal  may,  on  motion,  set  aside  or 
vary  the  decision  of  the  judge. 

Sections  16(1)  and  (3)  are  the  counterpart  provisions  with  respect  to  Divisional  Court.  They 
read: 


( 1 )  Unless  otherwise  provided  every  proceeding  in  the  Divisional  Court  shall  be  heard  and  determined  by  three 
judges  sitting  together. 

(3)  A  motion  in  the  Divisional  Court,  unless  otherwise  provided  by  the 
Rules  of  Civil  Procedure,  shall  be  heard  and  determined  by  one  judge,  but. 

(a)  the  judge  may  adjourn  the  motion  to  a  panel  of  the  Divisional  Court; 

(b)  where  the  motion  is  heard  by  one  judge  a  panel  of  the  Divisional  Court  may,  on  motion,  set  aside  or 
vary  the  decision  of  the  judge. 

Accordingly,  the  general  rule  respecting  motions  in  the  Court  of  Appeal  and  the  Divisional 
Court  is  that  they  are  made  to  one  judge. 


Motion  before  a  Panel  of  the  Court 

The  exceptions  in  the  Court  of  Appeal  to  this  general  rule  that  motions  in  an  appellate  court 
are  made  to  one  judge  are: 

(a)  a  motion  for  leave  to  appeal  (s.  18  (3)); 

(b)  a  motion  to  quash  an  appeal  (s.  18(3)); 

(c)  a  motion  which  a  judge  adjourns  to  a  panel  of  the  court  (s.  18(3)(tf)); 

(d)  a  motion  to  set  aside  or  vary  a  decision  of  a  judge  made  on  motion  (s.  18(3)(b)); 

(e)  a  motion  for  leave  to  intervene  under  rule  13.03(2)  (but  note  that  this  also  may 
be  made  to  the  Chief  Justice  of  Ontario  or  the  Associate  Chief  Justice  of  Ontario); 
anu 

(f)  a  motion  for  an  order  that  further  evidence  be  received  to  the  panel  hearing  the 
appeal  (rule  61.15(2)). 

The  exceptions  to  the  general  rule  in  the  Divisional  Court  are: 

(a)  a  motion  which  a  judge  adjourns  to  a  panel  of  the  court  (s,16(3)(u)); 

(b)  a  motion  to  set  aside  or  vary  a  decision  made  by  a  judge  on  a  motion  (s.  16(3)(£>)); 
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(c)  a  motion  for  leave  to  intervene  under  rule  13.03(1)  (but  note  that  this  also  may 
be  made  to  the  Chief  Justice  of  the  High  Court,  the  Associate  Chief  Justice  of  the 
High  Court  or  a  judge  designated  by  either  of  them);  and 

(d)  a  motion  for  an  order  that  further  evidence  be  received  to  the  panel  hearing  the 
appeal  (rule  61.15(2)). 

Procedure  on  Motions 

I  turn  now.  to  some  procedural  aspects  of  motions  in  an  appellate  court.  If  a  motion  is  to  be 
heard  by  a  panel  of  the  court  the  notice  of  motion  shall  not  set  forth  the  date  of  hearing  but  shall 
state  that  the  motion  is  to  be  heard  on  a  date  to  be  fixed  by  the  registrar  (rule  61 . 15(3)).  At  the 
present  time  a  panel  of  the  Court  of  Appeal  hears  motions  on  the  first  and  third  Monday  in  each 
month  except  in  July  and  August.  Notice  of  a  motion  to  be  heard  by  one  judge  shall  state  the 
date  of  the  hearing  (Form  37A)  (unless  it  is  for  leave  to  appeal  under  a  federal  statute  which 
provides  that  the  motion  is  to  be  heard  by  one  judge  -  see,  e.g.,  s.  163(e)  of  the  Bankruptcy  Act 
and  rule  61.03(l)(a))  and  shall  be  served  at  least  three  days  before  the  motion  is  to  be  heard 
(rule  37.07(6)).  No  motion,  unless  made  without  notice,  shall  proceed  in  the  absence  of  an 
opposite  party  until  15  minutes  after  the  time  fixed  for  it  (rule  3.03(2)). 

A  motion  to  a  panel  of  the  court  (rule  61.15(4))  and  for  leave  to  appeal  (rule  61.03(2)) 
requires  a  record  and,  apart  from  a  motion  for  leave  to  appeal,  a  factum  from  both  the  moving 
part}'  and  the  responding  party.  In  a  leave  motion,  as  I  have  noted,  the  responding  party  is  not 
obliged  to  deliver  a  factum  but  may  do  so.  In  a  motion  before  a  single  judge  of  an  appellate 
court  no  record  or  factum  is  required.  Rule  61 . 15(1)  excepts  the  application  of  rule  37.10  which 
provides  for  records  on  motions.  (However,  a  motion  to  one  judge  for  leave  to  appeal  under 
a  federal  statute  such  as  s.  163(c)  of  the  Bankruptcy  Act  probably  does  involve  the  delivery  of 
a  record  and  factum  (rule  61.03(2)). 

A  motion  to  a  panel  of  judges  is  generally  required  to  be  heard  in  open  court  ( Courts  of 
Justice  Act,  s.  145(1))  while  a  motion  to  one  judge  may  be  heard  in  the  absence  of  the  public 
(rule  37. 1  l(l)(e)).  However,  a  motion  to  a  panel  may  be  heard  in  the  absence  of  the  public  if 
the  court  decides  that  the  test  in  s.  145(2)  of  the  Courts  of  Justice  Act  ("the  possibility  of  serious 
harm  or  injustice")  is  applicable. 

There  is_a ^general  remedy,  which  was  not  part  of  the  former  rules,  to  move  before  a  judge 
to  set  aside  or  vary  an  order  or  decision  of  a  registrar  (rule  61.15(5)). 

By  virtue  of  the  incorporation  by  reference  of  Rule  37  by  rule  61.15(1)  subject  to  specified 
exceptions,  there  are  several  other  motion  provisions  which  are  made  applicable  to  motions  in 
an  appellate  court.  I  will  not  deal  with  them  now  but  merely  note  that  when  one  is  considering 
a  motion  in  an  I  appellate  court  the  relevant  parts  of  Rule  37  have  to  be  considered  along  with 
the  relevant  parts  of  Rule  61. 
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Stages  of  an  Appeal 


Appeals  to  the  District  Court 

Two  of  these  are  provided  for  in  the  rules: 

(1)  Rule  71.09  sets  forth  the  procedure  governing  appeals  from  the  Provincial  Court 
(Family  Division)  to  the  District  Court  under  s.36  of  the  Family  Law  Reform  Act  and  s.76  of 
the  Children ’s  Law  Reform  Act.  I  will  not  go  into  the  details  of  the  procedure.  Appeal  records 
and  factums  are  required  but  may  be  dispensed  with  by  a  judge  of  the  District  Court  (rules 
71.09(4)  to  (6)). 

(2)  Rule  72.02  governs  the  procedure  in  appeals  from  the  Provincial  Court  (Family 
Division)  to  the  District  Court  under  s.43  or  84  of  the  Child  Welfare  Act ,  and  it  is  simpler  than 
that  provided  for  in  rule  71.09. 


Appeals  to  a  Judge  of  the  High  Court 

Rule  62.01  governs  an  appeal  to  a  judge  of  the  High  Court  from: 

(a)  an  interlocutory  order  of  a  District  Court  judge  under  subsection  36(3)  of  the  Court  of  Justice  Act,  1984-, 

(b)  an  interlocutory  order  of  a  master  under  clause  13(2)(a)  of  the  Court  of  Justice  Act,  1984\ 

(c)  an  interlocutory  order  of  a  local  judge  of  the  High  Court,  where  the  order  could  have  been  made  by  a 
master,  under  clause  13(2)(b)  of  the  Courts  of  Justice  Act,  1984-,  and 

(d)  a  certificate  of  assessment  of  costs  under  clause  13(2)(c)  or  subsection  36(5)  or  subsection  103(4)  of  the 
Courts  of  Justice  Act,  1984  [rule  62.01(1)]. 

As  befits  an  appeal  from  an  interlocutory  order  the  procedure  is  expeditious.  The  notice  of 
appeal  shall  be  served  within  seven  days  of  the  date  of  the  order  or  certificate  appealed  from  and 
shall  name  the  first  available  hearing  date  that  is  not  less  than  seven  days  after  service  of  the 
notice  of  appeal  and  rule  37.05  applies  with  necessary  modifications  (rules  62.01(2)  and  (3)). 
Rule  37.05  is  concerned  with  motions  in  the  Supreme  Court  which  are  to  be  heard  by  a  High 
Court  judge  in  Toronto,  Ottawa  or  London  and  requires  that  a  hearing  date  be  obtained  from  the 
registrar  before  the  notice  of  motion  is  served  except  where  the  motion  is  urgent  and  a 
satisfactory  date  cannot  be  obtained  from  the  registrar.  Rule  62.01(6)  provides  that  the  appeal 
may  be  heard  at  Toronto,  Ottawa  or  London  or  at  any  other  place  where  a  judge  of  the  High 
Court  is  available  to  hear  motions. 

Appeal  records  and  factums  are  required  for  these  appeals  unless  dispensed  with  by  a  High 
Court  judge  before  or  at  the  hearing  of  the  appeal  (rules  62.01(7)  to  (9)). 

An  appeal  to  the  High  Court  from  the  Unified  Family  Court  under  s.43  or  84  of  the  Child 
Welfare  Act  (by  virtue  of  s.46(3)  of  the  Courts  of  Justice  Act)  is  governed  by  rule  72.02  (rule 
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72.03(1)). 


Appeals  to  the  Court  of  Appeal  or  Divisional  Court 

Overview  of  Stages  of  Appeal.  Expedition  in  the  processing  of  an  appeal  is,  of  course,  just 
as  important  if  not  more  important  than  expedition  in  a  proceeding  during  its  pre-appeal  stages. 
The  following  is  a  timetable  showing  the  time  frames,  provided  for  in  Rule  61,  between  the  date 
of  the  order  appealed  from,  the  listing  of  an  appeal  for  hearing  and  the  delivery  of  factums. 

(1)  The  notice  of  appeal  shall  be  served  within  30  days  after  the  date  of  the  order 
appealed  from  (rule  61.04(1))  and  shall  be  filed  within  10  days  of  service  (rule  61.04(5)).  For 
an  order  requiring  leave  to  appeal,  the  notice  of  motion  for  leave  shall  be  served  within  15  days 
after  the  date  of  the  order  unless  a  statute  provides  otherwise  and  filed  within  five  days  after 
sendee  (rule  61.03(1)).  The  notice  of  appeal  shall  be  delivered  within  seven  days  after  the 
granting  of  leave  (rule  61.03(4)). 

(2)  The  steps  relating  to  the  certificate  or  agreement  respecting  the  omission  of  portions 
of  the  evidence  for  the  appeal  are  to  take  place  between  the  service  of  the  notice  of  appeal 
(certificate  respecting  evidence)  and  15  days  after  service  of  the  notice  of  appeal  (rules  61.05(1) 
to  (4)).  This  procedure  culminates  in  an  obligation  on  the  appellant  to  file  within  30  days  after 
the  filing  of  the  notice  of  appeal  proof  that  he  or  she  has  ordered  a  transcript  of  all  the  oral 
evidence  that  the  parties  have  not  agreed  to  omit  (rule  61.05(5)).  The  agreement  respecting 
evidence  as  an  alternative  to  the  exchange  of  certificate  procedure  is  an  innovation  (rule 
61.05(4)). 

(3)  Where  no  transcript  of  evidence  is  required  the  appellant  shall  perfect-the  appeal 
within  30  days  after  filing  the  notice  of  appeal,  (rule  61.08(l)(a)).  Where  a  transcript  of 
evidence  is  required  the  appellant  shall  perfect  the  appeal  within  30  days  after  receiving  notice 
that  the  evidence  has  been  transcribed  (rule  61.08(l)(b)). 

Perfection  involves  causing  to  be  forwarded  to  the  registrar  the  record  and  original  exhibits, 
serving  and  filing  the  appeal  book,  transcript  (where  there  is  one),  and  appellant’s  factum,  and 
filing  a  certificate  of  perfection  (rules  61.08(2)  and  (3)). 

(4)  When  the  appeal  is  perfected  it  is  placed  on  the  list  of  cases  to  be  heard  at  the 
appropriate  place  of  hearing  (in  the  case  of  the  Court  of  Appeal,  Toronto,  and  in  the  case  of  the 
Divisional  Court,  usually  Toronto)  and  the  registrar  shall  mail  a  notice  of  listing  for  hearing  to 
every  person  listed  in  the  certificate  of  perfection  (rule  61.08(5)).  The  notice  tells  the  recipient 
that  he  or  she  may  obtain  from  the  registrar’s  office  the  approximate  date  of  the  hearing  (Form 
61G).  In  practice  the  recipient  will  in  due  course  be  informed  of  the  exact  date  of  the  hearing. 

Note  that  there  are  no  longer  monthly  lists  for  appeals  and,  accordingly,  any  need  for 
particular  rules  dealing  with  these.  See  former  rule  498(e).  There  is  just  one  list  with  the  most 
recently  perfected  appeals  at  the  foot  of  it. 
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(5)  The, respondent’s  factum  shall  be  delivered  within  30  days  after  service  of  the  appeal 
book,  transcript  of  evidence  and  appellant’s  factum  (rule  61.11(2)). 

(6)  If  there  is  a  cross-appeal  the  respondent  shall  deliver  his  or  her  factum  in  the  cross¬ 
appeal  with  the  respondent’s  factum  and  the  appellant  (respondent  to  the  cross-appeal)  shall 
deliver  his  or  her  factum  within  10  days  after  service  of  the  respondent’s  factum  (rule  61.11(4)). 

As  a  practical  matter,  when  the  maximum  time  for  delivery  of  the  respondent’s  factum  is 
allowed  the  hearing  of  the  appeal  cannot  be  held  for  at  least  30  days  after  the  perfection  of  the 
appeal  and,  if  there  is  a  cross-appeal,  for  at  least  40  days  after  perfection. 

Working  with  the  time  periods  which  have  been  mentioned  it  can  be  seen  how  quickly  an 
appeal  can  be  listed  for  hearing  if  everything  falls  into  place  promptly.  In  the  case  of  an  appeal 
where  no  transcript  of  evidence  is  required,  if  the  maximum  time  periods  are  used  it  can  be  seen 
that  the  appeal  can  be  listed  for  hearing  within  70  days  of  the  date  of  the  order  appealed  from: 
30  days  to  serve  the  notice  of  appeal;  10  more  days  to  file  the  notice;  and  30  more  days  to 
perfect  the  appeal.  If  less  than  the  maximum  time  periods  are  used  for  each  of  these  steps 
substantially  less  time  (it  is  possible  to  be  listed  in  one  day,  to  take  the  most  extreme  example) 
would  elapse  between  the  date  of  the  order  and  the  listing  of  the  appeal.  Appeals  requiring  a 
transcript  will,  of  course,  take  longer  but  something  can  be  done  to  shorten  the  period  by  an 
efficient  appellant  who  presses  on  without  allowing  the  time  periods  governing  his  or  her  steps 
to  run  to  their  full  extent.  The  main  cause  of  most  delay  will  be  waiting  for  the  transcripts. 

Certain  other  rules  may  be  noted  with  respect  to  appeals  which  require  a  transcript.  The  foot 
of  the  table  of  contents  of  a  transcript  shall  set  out  the  date  the  transcript, was  ordered,  the  date 
it  was  completed  and  the  date  the  parties  were  notified  of  its  completion  (rule  4.09(1  l)(b)(v)) 
and  the  reporter  is  obliged  to  give  written  notice  to  all  parties  and  the  registrar  when  the 
evidence  has  been  transcribed  (rule  61.05(7)). 

It  is  appropriate  at  this  point  to  note  that  the  general  rule  respecting  time  (Rule  3)  provides 
that  a  time  prescribed  by  the  rules  and  relating  to  an  appeal  to  an  appellate  court  may  be 
extended  or  abridged  by  an  order  of  a  judge  of  the  appellate  court  or  (for  serving,  filing  or 
delivering  a  document)  by  consent  in  writing  (rule  3.02). 

Having  given  this  outline  of  the  time  requirements  bearing  on  the  stages  in  an  appeal  to  the 
Court  of  Appeal  or  Divisional  Court  I  shall  now  make  some  comments  on  each  stage  and  on 
other  features  of  the  appeal  process. 

Commencement.  There  is  a  provision  (rule  61 .04(3))  which,  by  reference  to  Form  61B,  lays 
down  the  requirements  of  the  title  of  the  proceeding  (until  now  called  style  of  cause)  in  an 
appeal.  This  was  formerly  dealt  with  in  a  practice  direction.  A  title  of  proceeding  in  an  appeal, 
accurately  stated  in  accordance  with  the  rule,  will  be  of  great  assistance,  particularly  in 
proceedings  involving  multiple  parties,  in  showing  at  a  glance  what  the  position  of  the  parties 
was  in  the  court  appealed  from,  who  are  parties  to  the  appeal  and  who  are  not,  and  who  are 
appellants  and  who  are  respondents. 
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Note  that  rule  61.04(1)  requires  that  the  notice  of  appeal  be  served  not  only  "on  all  parties 
whose  interest  may  be  affected  by  the  appeal"  but  also  "on  any  person  entitled  by  statute  to  be 
heard  on  the  appeal".  This  requirement  is  of  particular  relevance  to  the  Divisional  Court.  See, 
for  example,  the  Ministry  of  Consumer  and  Commercial  Relations  Act ,  s.  11  and  the  Residential 
Tenancies  Act,  s.  118,  to  name  but  two  relevant  provisions. 

Perfection.  As  already  indicated,  perfection  include  the  serving  and  filing  of  an  appeal  book, 
a  transcript  of  evidence  (where  there  is  one)  and  an  appellant’s  factum.  The  kind  of  binding  for 
appeal  books  and  transcripts,  i.e.,  the  colour  and  nature  of  their  covers,  is  provided  for  in  rules 
4.07(1)  and  (2). 

With  respect  to  appeal  books  note  the  greater  detail  required  for  the  table  of  contents  (rule 
61.09(1))  than  was  formerly  required  (rule  498(b)(i)).  Particularly  with  respect  to  exhibits  the 
table  is  designed  to  be  of  more  assistance  to  all  parties  to  the  appeal  and  to  the  court  in  finding 
relevant  documents.  (See  rule  61.09(l)(a)  and  (g).)  Under  the  former  practice  the  table  of 
contents  to  many  appeal  books  was  of  no  assistance  in  finding  a  particular  exhibit,  e.g.,  the 
agreement  of  purchase  and  sale  sought  to  be  enforced,  because  they  were  described  merely  by 
their  number  at  trial. 

The  registrar  is  expressly  empowered  to  refuse  to  accept  an  appeal  book  if  it  does  not 
comply  with  the  rules  or  is  not  legible  (rule  61.09(2)). 

The  only  significant  change  in  the  factum  requirements  (it  will  already  have  been  noted  that 
"factum"  replaces  "statement")  is  that  factums  are  to  include  a  schedule  containing  the  text  of 
all  relevant  provisions  of  statutes,  regulations  and  by-laws  (rules  61.10(f)  and  61.11(3)(f)).  Part 
III  of  the  appellant’s  factum  is  to  consist  of  "a  statement  of  each  issue  raised,  immediately 
followed  by  a  concise  statement  of  the  law  and  authorities  relating  to  that  issue"  (rule  61.10(c)). 
I  stress  "immediately  followed”.  This  is  to  make  it  clear  that  the  statement  of  an  issue  and  of 
the  law  relating  to  it  are  to  run  together.  In  other  words,  the  issues  are  not  to  be  stated 
separately  in  one  part  followed  by  the  law  relating  to  them  in  the  next  part.  This  was  the  pre- 
1978  practice  and  even  though  it  was  changed  in  that  year  it  is  still  followed  by  some  counsel. 
It  involves  unnecessary  duplication  by  the  writer  and  page-turning  by  the  reader. 

The  Hearing.  As  I  have  indicated,  there  is  just  one  appeal  list  (and  not  monthly  ones)  and 
while  the  notice  of  listing  for  hearing  informs  the  parties  to  an  appeal  that  they  may  ascertain 
from  the  registrar's  office  the  approximate  date  of  the  hearing  the  practice  is  that  the  actual  date 
will  be  fixed  “some  time  in  advance. 

Dismissal  for  Delay .  I  shall  merely  list  the  grounds  of  dismissal  for  delay. 

On  motion  by  the  respondent: 

(1)  failure  to  file  proof  of  ordering  the  transcript  of  evidence  within  thirty  days  after 
filing  the  notice  of  appeal  (rule  61.12(l)(a));  and 

(2)  failure  to  perfect  an  appeal  within  the  time  prescribed  by  rule  61.08(1)  (rule 
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61.12(l)(b)). 

On  notice  by  the  registrar: 

(1)  failure  of  appellant  to  file  a  transcript  of  evidence  within  30  days  after  the  registrar 
has  received  notice  that  the  evidence  has  been  transcribed  (rule  61.12(2)(a));  and 

(2)  failure  of  the  appellant  to  perfect  the  appeal  within  one  year  after  filing  the  notice  of 
appeal  (rule  61.12(2)(b)). 

An  appellant  may  make  a  motion  to  have  a  cross-appeal  dismissed  for  delay  where  the 
respondent  has  not  delivered  a  factum  in  the  cross-appeal  within  the  time  prescribed  (rule 
61.12(4)  and  (5)).  This  is  a  new  right  in  the  rules. 

Abandonment  of  Appeal.  There  are  two  ways  an  appeal  or  cross-appeal  may  be  abandoned: 

(1)  The  delivery  of  a  notice  of  abandonment  (rule  61.13(1)).  In  the  old  rules  this  was 
buned,  and  couched  in  obscure  terms,  in  the  costs  rules.  See  rule  667  and  Re  Griffin 
and  McGill  (1927),  32  O.W.N.  133  and  Re  Rogers ,  [1956]  O.W.N.  22;  and 

(2)  The  failure  to  file  a  notice  of  appeal  or  cross-appeal  within  10  days  after  service, 
which  amounts  to  a  deemed  abandonment  (rule  61.13(2)). 

Rule  61.13(3),  in  addition  to  dealing  with  costs  on  an  abandonment,  states  for  the  first  time 
what  is  implicit  in  an  abandonment:  "the  appeal  or  cross-appeal  is  at  an  end". 

Divorce  Act  Appeals  to  One  Judge  of  the  Court  of  Appeal.  These  are  appeals  under  s.17  of 
the  Divorce  Act  to  the  Court  of  Appeal  from  an  interim  order  under  s.  10  of  that  Act.  By  virtue 
of  s.  18(2)  of  the  Courts  of  Justice  Act  the  general  rule  is  that  they  are  heard  by  one  judge  of  the 
Court  of  Appeal  and  they  are  governed  by  rule  62.01  (appeals  from  interlocutory  order  to  a 
judge  of  the  High  Court)  to  which  I  have  already  referred,  with  necessary  modifications  (rule 
70.27(7)). 


Stay  Pending  Appeal 

This  subject  is  governed  by  Rule  63.  It  provides  for  what  was  previously  dealt  with  in  rules 
505  to  508  and  514(3)  as  well  as  for  other  matters.  As  I  have  already  noted,  it  is  not  restricted 
to  appeals  to  the  Court  of  Appeal  and  Divisional  Court. 

There  are  two  kinds  of  stay.  The  first  is  the  automatic  stay  on  delivery  of  a  notice  of  appeal 
which  is  provided  for  in  rule  63.01.  It  relates  to  appeals  from  any  order  whether  final  or 
interlocutory,  except  an  order  for  an  injunction,  a  mandatory  order  and  an  order  for  support  or 
custody  (rule  63.01(2)).  The  other  kind  of  stay  is  one  which  is  ordered  by  the  court.  It  is 
provided  for  in  rule  63.02.  I  will  not  describe  its  scheme  but  note  that  it  provides  that  stays  may 
be  ordered  by  either  the  court  whose  decision  is  to  be  appealed  (rule  63.02(l)(a))  or  a  judge  of 
the  court  to  which  a  motion  for  leave  to  appeal  has  been  made  or  an  appeal  has  been  taken  (rule 


Civil  Procedure  n  -  Michael  S.  F.  Watson 


Chapter  I  -  Ovzrvtew  of  Rules  of  Civil  Procedure 


-  60  - 


63.02(l)(b)). 

Both  kinds  of  stay  are  subject  to  a  court  making  a  contrary  order.  See  rules  63.01(1)  and 
63.02(2)  -  and  also,  rule  63.03(l)(a). 

Rule  63.03  contains  several  innovations  respecting  the  effect  of  a  stay.  I  have  just  noted  rule 
63.03(l)(a)  which  enables  a  judge  to  make  an  order  respecting  steps  which  may  be  taken  to 
enforce  a  stayed  order.  Rule  63.03(3)  effects  a  compromise  of  the  competing  interests  of  an 
appellant  who  does  not  want  his  land  sold  pending  an  appeal  and  a  respondent  who  wants  some 
security  in  the  land  pending  the  appeal.  It  reads: 

A  stay  does  not  prevent  the  issue  of  a  writ  of  execution  or  the  filing  of  the  writ  in  a  sheriff  ’s  office  or  land 
registry  office,  but  no  instruction  or  direction  to  enforce  the  writ  shall  be  given  to  a  sheriff  while  the  stay  remains 
in  effect. 


It  can  be  seen  that  it  covers  more  than  just  writs  of  seizure  and  sale. 

Rule  63.03(4)  continues  the  right  to  have  the  court  inform  the  sheriff  by  certificate  of  the 
existence  of  the  stay  and  rule  63.03(5)  is  of  assistance  to  a  registrar  in  requiring  reasonable  and 
relevant  information  to  be  furnished  to  him  or  her  when  a  certificate  is  requisitioned. 

Finally,  rule  63.03(6)  enables  an  appellant  or  a  party  moving  for  leave  to  appeal  to  free 
property  from  a  writ  of  execution  by  obtaining  an  order  setting  aside  the  issuing  or  filing  of  the 
writ  on  giving  security  satisfactory  to  the  court. 

There  are  other  provisions  which  should  be  noted  in  connection  with  a  stay  pending  an 
appeal  and  which  will  in  many  cases  overlap  the  stay  provisions  in  the  rules.  There  is  the 
statutory  right  to  which  I  have  already  referred  to  move  for  "any  interim  order  that  is  just  to 
prevent  prejudice  to  a  party  pending  the  appeal"  ( Courts  of  Justice  Act,  s.  144(2)).  Also  there 
is  the  power  in  the  rule  concerned  with  the  enforcement  of  orders  (Rule  60)  which  can  be 
exercised  by  a  judge  of  the  court  to  which  an  appeal  has  been  taken  from  the  original  order  to 
give  directions  with  respect  to  a  question  which  arises  in  relation  to  the  measures  to  be  taken  by 
a  sheriff  in  carrying  out  the  order,  writ  of  execution  or  notice  of  garnishment  (rule  60.17(c)). 


ENFORCEMENT  OF  ORDERS 
General 

Under  the  new  rules  an  "order"  includes  a  judgment  (rule  1.03  19)  and  a  "judgment"  is 
defined  to  mean  "a  decision  that  finally  disposes  of  an  application  or  action  on  its  merits  and 
includes  a  judgment  entered  in  consequence  of  the  default  of  a  party"  (rule  1.03  15).  This  part 
of  my  comments  is  primarily  concerned  with  enforcing  judgments,  i.e. ,  final  as  opposed  to 
interlocutory  orders. 

Having  regard  to  the  analysis  at  the  beginning  of  these  comments  the  enforcement  of  an 
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order  can  be  regarded  as  either  the  sixth  and  final  stage  of  a  proceeding  or,  alternatively,  as  an 
occasional  element  in  a  proceeding.  I  choose  to  treat  it  as  falling  into  the  latter  category.  If  a 
judgment  is  promptly  paid  in  full,  or  otherwise  complied  with,  there  is  no  need  to  be  involved 
in  this  "stage".  It  is  only  where  there  is  non-compliance  with  an  order  that  a  party  need  resort 
to  enforcement. 

The  matter  of  enforcement  of  orders  is  dealt  with  in  Rule  60  and  it  may  be  seen  at  the  outset 
that  rules  60.02  to  60.05  are  a  catalogue  listing  the  kinds  of  enforcement  methods  which  are 
provided  for  in  the  balance  of  the  rule. 


Writ  of  Seizure  and  Sale 

The  writ  of  fieri  facias  is  replaced  by  the  writ  of  seizure  and  sale  (rules  60.02(l)(a)  and 
60.07).  It  is  one  of  the  methods  for  enforcing  an  order  for  the  payment  or  recovery  of  money. 
I  shall  note  one  or  two  new  features  reflected  in  the  procedure  relating  to  this  writ. 

With  respect  to  the  enforcement  of  this  writ  against  land  it  is  provided  that  a  creditor  may 
not  take  any  steps  to  sell  the  land  until  four  months  after  the  writ  was  filed  (rule  60.07(16))  but 
the  land  may  be  sold  six  months  after  the  writ  was  filed  (60.07(17)).  Former  rule  561  prohibited 
land  from  being  ”expose[d]  for  sale"  under  a  writ  of  execution  for  12  months  after  the  writ  was 
filed  with  the  sheriff.  The  changes  are  in  general  accord  with  the  recommendation  of  the 
Ontario  Law  Reform  Commission  in  its  Report  on  the  Enforcement  of  Judgment  Debts  and 
Related  Matters,  Part  HI,  Ch.  2  (1981)  (O.L.R.C.  Report). 

There  is  no  current  counterpart  to  the  requirement  in  former  rule  563  that  a  sale  of  land  shall 
not  be  made  under  a  writ  until  after  a  return  of  a  nulla  bona.  See  the  recommendation  in 
O.L.R.C.  Report,  Part  HI,  Ch.  2. 

A  practical  detail  as  far  as  solicitors  for  judgment  creditors  are  concerned  can  be  seen  in 
rules  60.07(7)  and  (11)  which  read: 

(7)  Where  a  writ  of  seizure  and  sale  is  filed  with  a  sheriff,  the  sheriff  shall  not  less  than  thirty  days  nor  more 
than  sixty  days  before  expiration  of  the  writ  mail  a  notice  of  its  expiration  to  the  creditor,  at  the  address  shown  on 
the  writ  or  the  most  recent  request  to  renew  it. 

(1 1) — -  -Every  writ  of  seizure  and  sale  shall  bear  the  name  and  address  of  the  creditor  and  his  or  her  solicitor, 
if  any. 

If  the  creditor’s  name  and  address  are  shown  on  the  writ  or  the  most  recent  request  to  renew  it, 
notices  of  expiration  should  be  sent  to  the  creditor  at  that  address  and  not,  as  has  been  the  case 
under  the  old  practice,  to  the  judgment  creditor’s  solicitor.  This  should  be  an  advantage  both 
to  the  judgment  creditor  and  to  the  solicitor.  Solicitors  would  be  well  advised  to  tell  the  creditor 
to  make  sure  that  his  or  her  most  current  address  is  shown  on  the  writ  or  the  most  recent  request 
to  renew  it.  Otherwise,  notices  of  expiration  may  well  miscarry. 
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Garnishment  Procedure 

Rule  60.08,  which  provides  for  the  garnishment  procedure  contains  a  significant  innovation. 
Garnishment  now  will  begin  with  the  administrative  act  of  the  registrar  issuing  a  notice  of 
garnishment  on  requisition  rather  than  with  a  judicial  act  resulting  from  a  motion  for  a 
garnishment  order  nisi ,  which  was  the  former  procedure  (rules  60.08(2)  and  (3)).  See  the 
recommendations  in  O.L.R.C.  Report,  Part  11,  Ch.  3. 

A  further  change  in  the  law  relating  to  garnishment  is  that  future  debts  are  now  subject  to 
garnishment,  i.  e. ,  the  garnishment  order  is  a  continuing  one  for  a  stipulated  period  -  six  years 
after  the  notice  of  garnishment  is  served.  See  rules  60.08(2)(d),  60.08(7)  and  (8). 

Postjudgment  Costs 

As  far  as  the  costs  of  enforcing  an  order  are  concerned  a  deficiency  in  the  former  law  is 
remedied  by  a  provision  entitling  a  party  who  is  entitled  to  enforce  an  order  to  certain  costs, 
such  as  those  of  an  examination  in  aid  of  execution  and  disbursements  paid  to  a  sheriff, 
registrar,  official  examiner,  etc.,  relating  to  the  enforcement  (rule  60.19)). 
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